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In the District Court of the United States for 
the District of Columbia 


Civil No. 10457 

H. E. Ledbetter, Trustee, Ardmore, Oklahoma, plaintiff 

vs. 

Harold L. Ickes, Secretary of the Interior, Washington^ 

D. C. DEFENDANT 


complaint praying for issuance of order of this hon¬ 
orable COURT COMMANDING HONORABLE HAROLD L. ICKES, 

SECRETARY of the interior, to pay judgment, et 

CETERA 

[Filed March 6,1941] 

Comes now the plaintiff H. E. Ledbetter, Trustee, and re¬ 
spectfully represents to the Court as follows: 

1. That the plaintiff. H. E. Ledbetter, Trustee, is a resident 
of Ardmore in the State of Oklahoma and a citizen of the United 
States and brings this suit in his capacity as trustee for S. A. Led¬ 
better, Frank Yarwitz, Frank P. Hynds, Helvey Motor Com¬ 
pany, P. M. Jackson, and H. E. Ledbetter. 

2. That the defendant herein, Harold L. Ickes. is a citizen of 
the United States and temporarily a resident in the District 
of Columbia as Secretary of the Interior and is sued as such 
and in his own right. 

3. The instant cause proceeds out of the homestead allot¬ 
ment of Eliza Stechi, a full-blood Choctaw Indian. Ten acres 
of this allotment described as SW. NE. SW., Section 15, Town¬ 
ship 4 South, Range 2 West, are situated situated [sic] in Carter 
County, Oklahoma. 

4. Eliza Stechi aforesaid had two children, Somner Stechi 
and Ledcie Stechi, born after March 4th, 1906. The aforesaid 
Eliza Stechi, a resident of McCurtain County, Oklahoma, died 

( 1 ) _ . 


2 


in November 1918. Somner Stechi died on January 10th, 1919, 
and Ledcie Stechi died in August 1923. Nellie Stechi, the 
grandmother of the aforesaid two minor children, was the sole 
heir of said two minor children. She was a full-blood Choctaw 
Indian. 

5. On the 23rd day of June 1919, an oil and gas lease was 
executed by Noel Samuel, guardian of Ledcie Stechi the minor, 
Nellie Stechi, and Wilson Bohanan covering said ten acres of 
land aforesaid to G. A. Spaulding, which oil and gas lease was 
approved by the County Court of McCurtain County, Okla¬ 
homa. and by the Department of the Interior, the approval by 
the Department of Interior being December 3rd, 1919. In said 
lease under Section 12 thereof it is provided: 

In event restrictions on alienation shall be removed 
from all the leasehold premises described above, this 
lease shall be released from the supervision of the Secre¬ 
tary of the Interior, such release to take effect without 
further agreement, from the date such restrictions are 
removed, and thereupon the authority and power dele¬ 
gated to the Secretary of the Interior as herein provided 
shall cease, and all payments required to be made to said 
Superintendent for the Five Civilized Tribes, Muskogee, 
Oklahoma, shall thereafter be made to the lessor or the 
then owner of said lands in person or be deposited to the 
credit of said lessor or his assigns at the American Na¬ 
tional Bank of Idabel, Oklahoma, or such other place as 
the said lessor or his assigns may from time to time desig¬ 
nate in writing, and changes in regulations thereafter 
made by the Secretary of the Interior applicable to oil 
and gas leases shall not apply to this lease. 

6. That said lease, with the assignment of same as to an 
undivided one-half interest therein, executed and delivered by 
the lessee, G. A. Spaulding to J. C. Head on October 21st, 1919, 
was duly approved by the Secretary of the Interior on December 
3rd, 1919, and duly recorded in Carter County, Oklahoma, on 
July 6th, 1920; that by further assignment under date of 
December 28th, 1919, said G. A. Spaulding and J. C. Head 
sold, assigned, and transferred said lease to the Skelly Oil Com- 



3 


pany, which assignment was approved by the Secretary of the 
Interior on February 12, 1920, and recorded in Carter County 
on July 6th, 1920; that the Skelly Oil Company entered upon 
the lands covered thereby, developed and operated the same 
for oil and gas, and at this time is still operating under said 
lease. That under operation of the lease aforesaid Skelly Oil 
Company has produced great quantities of oil and gas and has 
paid as royalties thereunder into the hands of the Secretary 
of the Interior, his assistants and subordinates, great sums of 
money as hereinafter will more fully appear. 

7. Shortly after the death of Ledcie Stechi in August 1923 
the aforesaid Nellie Stechi employed T. H. Dubois and Robert 
E. Lee as attorneys to represent her in establishing her rights 
in the estate of the aforesaid deceased minor children and in 
the lands heretofore allotted to Eliza Stechi. The employment 
■was set forth in a formal contract providing that the aforesaid 
Nellie Stechi compensate the two attorneys aforesaid and pay 
them as consideration forty per cent of the estate which might 
be recovered from Nellie Stechi or forty per cent of whatever 
interest might be determined to be hers. Dubois soon there¬ 
after abandoned his participation in the contract to his col¬ 
league, Robert E. Lee. 

8. Thereafter the aforesaid Robert E. Lee appeared for and 
represented Nellie Stechi in certain proceedings had in the 
county Court of McCurtain County concerning the appoint¬ 
ment of an administrator and in the determination of the 
heir of the aforesaid deceased two minor children. 

9. That one Wilson Bohanan, who heretofore had joined as a 
lessor in the aforementioned leases, died intestate in the year 
1921, survived by his mother, Sophia Bohanan; that Sophia 
Bohanan, in the District Court of the United States for the 
Eastern District of Oklahoma, in a certain equity cause wherein 
the United States was an intervenor sought to recover by 
reason of the death of Wilson Bohanan and her relationship 
to him, an undivided one-half interest in the allotted lands 
left by Eliza Stechi; that in said cause she alleged that Wilson 
Bohanan was the husband of Eliza Stechi deceased and that 
the said Wilson Bohanan and Ledcie Stechi were the sole 
heirs surviving Eliza Stechi; that upon trial of said cause 
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and on January 26, 1929, said District Court of the United 
States entered its final decree in which it adjudged and decreed 
that said Sophia Bohanan take nothing by reason of said suit 
and that said Nellie Stechi was the sole owner of the lands 
allotted to Eliza Stechi. 

10. Nellie Stechi died intestate in McCurtain County on 
November 17. 1929, leaving as her sole heirs at law, Sezzarine 
Lewis, an adult, and Kelsey Samuel. Gardner Samuel, Aaron 
Nelson Samuel, and Ozella Samuel, minors, all full-blood 
Choctaw Indians. 

11. In accordance with the terms and provisions of the oil 
and gas leases aforesaid, the royalty on all the oil, gas, and 
casing-head gas produced and saved by the Skelly Oil Com¬ 
pany from the lands in question prior to Seven O’Clock A. M. 
on January 1st, 1931, was duly paid in full, as and when the 
same fell due, to the Superintendent for the Five Civilized 
Indian Tribes at Muskogee, Oklahoma, by the Prairie Oil and 
Gas Company, the Nortex Refining Company, the Carter Oil 
Company, and the Skelly Oil Company; that the royalty on all 
the casing-head gas produced and saved by the Skelly Oil Com¬ 
pany from the lands in question prior to August 1st, 1931. was 
duly paid in full, as and when the same fell due, to the said 
Superintendent by the Skelly Oil Company; that the royalty 
on all the casing-head gas produced and saved from said lands 
during the period from August 1st. 1931, to December 31, 1932. 
was paid to the said Superintendent by the Carter Oil Com¬ 
pany, the purchaser of said last-mentioned casing-head gas; 
that the said royalty on oil, gas, and casing-head gas so paid 
to said Superintendent, a subordinate and assistant to the de¬ 
fendant in this cause, from the date of the execution of the 
oil and gas leases here cited now is in excess of the sum of 
eighty thousand dollars ($S0,000.00) and is held by the Secre¬ 
tary of the Interior, his assistants, and subordinates. 

12. On September IS, 1926, the said Nellie Stechi filed suit 
in the District Court of Carter County, Oklahoma, against the 
said T. H. Dubois and Robert E. Lee seeking to have the said 
attorneys’ contract declared null and void and cancelled of 
record; that the said T. H. Dubois and Robert E. Lee appeared 
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in the said suit and filed their answers and cross petition 
therein; that thereafter on January 3,1928, the plaintiff, Nellie 
Stechi, caused to be served written notice of the pendency of 
said suit on the Superintendent for the Five Civilized Tribes; 
that attached to said notice so served were certified copies of 
the pleadings in said cause; that a duplicate original of said 
written notice, together with the exhibit attached thereto was 
duly filed with the Clerk of said District Court of Carter County 
on January 5, 1928; that on January 16, 1928, this said cause 
came on for trial in the said District Court of Carter County, 
Oklahoma, and that at the conclusion of said trial the said 
District Court made and entered a said judgment therein, 
which judgment directed the payment to said Robert E. Lee 
of the sum of thirty thousand and seven hundred and ninety- 
one dollars and eighty cents ($30,791.80) being forty per cent 
of the royalty oil produced and sold from the lands hereinbefore 
described for the years 1921 to 1927 inclusive and further 
directed that the said Robert E. Lee be entitled to recover a 
forty per cent interest in said lands hereinbefore described 
and further finding that the said Robert E. Lee was possessed 
of a lien on all the land hereinbefore described to secure a 
payment of the judgment awarded; said judgment further 
found specifically that the lands hereinbefore described and 
the rents and royalties accruing therefrom were inherited by 
Nellie Stechi free from restriction; that said judgment specified 
that the aforesaid T. H. Dubois had no right, title, claim, or 
interest in the lands or money in question. 

13. That after the rendition and entry of the judgment in 
the cause in the preceding paragraph described, the United 
States of America filed its petition in said suit praying for 
leave to intervene on behalf of the said Nellie Stechi, and 
praying further for an order removing said cause to the Dis¬ 
trict Court of the United States for the Eastern District of 
Oklahoma; that the application of United States for removal 
was denied by said District Court of Carter County on Jan¬ 
uary 19,1942. Thereafter the plaintiff Nellie Stechi appealed 
from the Carter County judgment to the Supreme Court of 
Oklahoma. 
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14. Thereafter the United States caused a certified copy 
of the record of said State District Court suit, hereinbefore 
described, to be prepared and filed in the United States Dis¬ 
trict Court for the Eastern District of Oklahoma; that on 
February 1st, 1928, upon application of the United States, the 
said United States District Court issued a certain temporary 
restraining order enjoining further proceedings in the said 
State Court; thereafter said Robert E. Lee and his attorneys 
filed a motion in the United States District Court to dissolve 
the temporary restraining order; that while this motion was 
pending in the United States District Court, the judgment of 
the State District Court was affirmed by the Supreme Court of 
Oklahoma; that on February 24, 1931, the United States Dis¬ 
trict Court made and entered an order dissolving said tem¬ 
porary order and remanding the cause to the said State 
District Court. 

15. That on or about July 1, 1931, Robert E. Lee in the 
Carter County District Court sought and procured an order 
providing for execution sale under the judgment theretofore 
procured by him in the remaining sixty per cent interest in 
that part of the lands hereinbefore described; that said in¬ 
terest was sold to H. E. Ledbetter, Trustee, for the sum of 
eight hundred and seventy-five dollars (8875.00); that on 
August 13,1931, said State District Court confirmed said execu¬ 
tion sale; that in pursuance of said order the sheriff of said 
county in September 1931, made and delivered a deed for said 
interest in said property to said H. E. Ledbetter, Trustee, which 
deed was filed for record in Carter County. 

16. That thereafter the District Court for Carter County 
issued an Order of Garnishment directed to A. M. Landman 
and D. Buddruss, respectively Superintendent and Special Dis¬ 
bursing Agent for the Five Civilized Tribes; that said State 
District Court issued its order, adjudging and decreeing that 
said Landman and Buddruss be ordered and directed upon the 
service of the order to pay to the Court Clerk the sum of eleven 
thousand nine hundred thirty-five dollars and thirty-three 
cents ($11,935.33) to be applied upon the judgment rendered 
in favor of Robert E. Lee in said cause, and upon failure 
to do so, that citation for contempt issue against said parties; 
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that said order directing the said Landman and Buddruss, the 
assistants and subordinates of the defendant in this action to 
pay said judgment theretofore obtained by Robert E. Lee re¬ 
main in full force and effect although unpaid and unsatisfied 
as will hereinafter more fully appear. 

17. That after the death of Nellie Stechi and while the case 
of Nellie Stechi vs. Robert E. Lee was pending in the Supreme 
Court of the State of Oklahoma, said cause was revived in the 
name of Sezzarine Lewis, Kelsey Samuel, Gardner Samuel, 
Aaron Nelson Samuel, and Ozella Samuel as heirs of Nellie 
Stechi and on July 14, 1931, said cause was revived in said Dis¬ 
trict Court in the name of the administratrix of Nellie Stechi 
deceased. 

18. That while the cause of Nellie Stechi, plaintiff vs. Robert 
E. Lee, defendant, was pending in the District Court of the 
United States for the Eastern District of Oklahoma, as here¬ 
inbefore set forth, and prior to the order of the Judge of 
said Court dissolving the restraining order theretofore entered, 
the cause was revived in said Federal Court in the name of 
Sezzarine Lewis, Kelsey Samuel, Gardner Samuel, Aaron Nel¬ 
son Samuel, and Ozella Samuel, and also in the name of Foster 
Hudson, administrator ad litem; that after the cause of Stechi 
vs. Lee was affirmed by the Oklahoma Supreme Court and 
after the Federal Court had dissolved the restraining order 
theretofore entered and had remanded the cause to the District 
Court of Carter County, the heirs at law of Nellie Stechi moved 
to quash the order of execution theretofore entered in favor of 
Robert E. Lee and in support of this motion alleged that the 
judgment theretofore entered was void for divers reasons, par¬ 
ticularly, in that the aforesaid Nellie Stechi was a restricted 
member of the Choctaw Tribe; that the motion to quash the 
order of execution was denied. 

19. That on the 4th day of August 1931 the heirs aforesaid 
of Nellie Stechi filed objection to the confirmation of the sale 
of the said land in said cause, which was overruled; that the 
heirs of Nellie Stechi appealed to the Oklahoma Supreme Court 
from the order of August 13, 1931, confirming the sale, and 
that on motion of Robert E. Lee et al. said Supreme Court 
dismissed the appeal. 
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20. That thereafter Robert E. Lee and H. E. Ledbetter, 
plaintiffs, instituted their suit against Mamie Lee Epperson, 
administratrix of the estate of Nellie Stechi. deceased, in the 
District Court of McCurtain County, Oklahoma, requesting the 
Court to direct the approval of the claim of the said Robert E. 
Lee and H. E. Ledbetter, Trustee, in the amount of thirty-six 
thousand seven hundred sixty-five dollars and sixteen cents 
(830,765.16) with interest at six percent per annum from 
August 13. 1931, until paid, and the District Court of McCur¬ 
tain County rendered its judgment denying the claim of the said 
Robert E. Lee and H. E. Ledbetter, Trustee, and thereupon an 
appeal was prosecuted to the Oklahoma Supreme Court, and the 
judgment of the trial court in said cause was reversed, and on 
the 31st day of August 1934. the said District Court of Mc¬ 
Curtain County, Oklahoma, entered its judgment in favor of 
Robert E. Lee and H. E. Ledbetter, Trustee, and against Mamie 
Lee Epperson, administratrix of Nellie Stechi, deceased, approv¬ 
ing the claim of the said Robert E. Lee and H. E. Ledbetter for 
the sum of thirty-six thousand seven hundred sixty-five dollars 
and sixteen cents (836,765.16) with interest at six percent per 
annum from August 13,1931, until paid. 

21. That on January 6, 1933, there was instituted by the 
United States Attorney for the Eastern District in the District 
Court of the L T nited States for the Eastern District of Okla¬ 
homa, an action by the United States of America as plaintiff as 
against Robert E. Lee and H. E. Ledbetter, Trustee, reciting 
that the action was instituted upon the direction of the Attor¬ 
ney General of the United States and at the request of the Sec¬ 
retary of the Interior of the United States and in said action so 
filed it was claimed and asserted among other things the fol¬ 
lowing: 

(a) That the Secretary of the Interior then was holding in 
trust the sum of S1SS,024.02 representing royalties accruing 
from the lands theretofore inherited by Nellie Stechi deceased 
or her heirs. 

(b) That the judgments obtained by the said Robert E. Lee 
were void in that the aforesaid Nellie Stechi was a restricted 
Indian incapable of asserting any power of alienation of her 
property. 
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(c) That the heirs at law of the aforesaid Nellie Stechi be 
decreed to be the owners in fee of the homestead and surplus 
allotments in question, together with all royalties, rents, and 
profits, including those funds so held by the Secretary of the 
Interior in trust. 

(d) That the defendants be decreed to possess no right, 
title, or interest in either the homestead or the surplus allot¬ 
ments hereinbefore described or in the royalty funds held by 
the Secretary of the Interior. 

(e) That the contract by the attorney and client forming 
the basis for the action then pending be declared null and void 
and further be ordered cancelled of record. 

(f) That the judgment in the District Court of Carter 
County in favor of Robert E. Lee and against Nellie Stechi 
for thirty thousand seven hundred nineteen dollars and eighty 
cents (S30.719.S0) rendered on the 16th day of January 1928, 
be vacated, set aside, and held for naught and that the order 
of the said District Court confirming the sheriff's deed be 
vacated and set aside as clouds upon the title of the heirs of 
Nellie Stechi. deceased. 

(g) That, in general, the United States of America asserted 
the authority of the Secretary of the Interior to administer 
the funds of Nellie Stechi or her heirs. 

22. The defendants answered in said cause and admitted 
that the ten acres of the homestead described in the complaint 
of the United States was allotted to Eliza Stechi, a full-blood 
Indian; that Eliza Stechi died as alleged in the bill, leaving 
two surviving children. Ledcie Stechi and Somner Stechi. both 
born since March 4, 1906. and that both of said issue died as 
alleged in the complaint, leaving as their sole heir their grand¬ 
mother, Nellie Stechi; that the lease referred to in the bill was 
executed as stated and in said lease there was the following 
provision: 

In the event restrictions on alienation shall be re¬ 
moved from all the leasehold premises described above, 
this lease shall be released from the supervision of the 
Secretary of the Interior, such release to take effect 
without further agreement, from the date such restric- 
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tions are removed, and thereupon the authority and 
power delegated to the Secretary of the Interior as 
herein provided shall cease, and all payments required 
to be made to said Superintendent for the Five Civi¬ 
lized Tribes, Muskogee, Oklahoma, shall thereafter be 
made to lessor, or the then owner of said lands in person 
or be deposited to the credit of said lessor or his assigns 

at the.Bank of. 

Oklahoma, or such other place as the said lessor or his 
assigns may from time to time designate in writing 
and changes in regulations thereafter made by the Sec¬ 
retary of the Interior applicable to oil and gas leases 
shall not apply to this lease. 

23. And the defendant also averred that the said oil and 
gas lease was made under the rules and regulations of the 
Secretary of the Interior, which rules are as follows: 

Oil and gas leases heretofore approved and leases for 
other minerals now or hereafter in force on land from 
all of which restrictions against alienation have been or 
shall be removed, even if such leases contain provisions 
authorizing supervision by this department, shall, after 
such removal of restrictions against alienation, be oper¬ 
ated entirely free from such supervision, and the au¬ 
thority and power delegated to the Secretary of the 
Interior in said leases shall cease and all payments re¬ 
quired to be made to the Superintendent for the Five 
Civilized Tribes shall thereafter be made to lessor or 
the then owner of said land, and changes in regulations 
thereafter made by the Secretary of the Interior appli¬ 
cable to oil and gas leases shall not apply to such leased 
land from which said restrictions are removed. 

24. It was further alleged in the answer that after the death 
of the last of issue born since March 4, 1906, the homestead 
property mentioned and described in the bill and the money 
accruing therefrom then in the hands of the Secretary of the 
Interior and in the hands of the Superintendent of the Five 
Civilized Tribes became unrestricted and that, insofar as such 
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homestead property and money therefrom were concerned, 
Nellie Stechi was an unrestricted Indian and that with regard 
to the property and profits upon whose behalf the suit was filed 
by the United States these were inherited free of all restriction s. 
It was averred that the judgment rendered in the District Court 
of Carter County for thirty thousand seven hundred and ninety- 
one dollars and eighty cents ($30,791.80) and for the land alio 
is binding on Nellie Stechi and her heirs and that the United 
States had no right to question the validity of said judgment 
and said judgment was pleaded as res judicata of all the matters 
and things pleaded by the United States, and particularly ifi 
paragraph eight of that said complaint, and that said judgment 
was binding and an adjudication of all the issues raised in saiji 
cause and which could have or might have been raised by thp 
said plaintiff. It was also averred that the United States 
attempted to intervene in said State Court and the District 
Court refused the petition to intervene and the action of the 
District Court in denying the petition of the intervention wajs 
pleaded as an adjudication of the right of the United Statek 
and an adjudication of the fact that there was no right to inter¬ 
vene in said suit. It was further averred that when the United 
States District Court entered its order and judgment remanding 
said cause to the District Court of Oklahoma this order became 
a judgment against the United States and the persons for whom 
it appeared and being the same persons for whom they appeared! 
in this cause w*as an adjudication of all the questions that are 
now attempted to be raised by the United States. The judg¬ 
ment was confined to the homestead allotment alone and did 
not relate to surplus on other lands. 

25. In general, it was claimed and asserted by the defend¬ 
ants, other than the Skelly Oil Company and the Carter Oil 
Company, that the funds derived from the sale of oil and gas 
and casing-head gas from the land in question, and which w T ere 
paid over to the Secretary of the Interior and his subordinate 
officers, were unrestricted; that the Secretary of the Interior 
had no right to control the same; and that by virtue of the 
judgments rendered in the State District Court the said Sec¬ 
retary of the Interior was holding said funds as trustee for the 
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use and benefit of the said defendants other than the Shelly 
Oil Company and the Carter Oil Company to the amount of 
the judgment rendered in said cause and the interest thereon. 

26. That the United States filed an amended complaint re¬ 
affirming all the allegations in the original complaint and, in 
addition thereto, averring that under the Act of Congress of 
1933 the Congress of the United States reimposed restrictions 
on all monies of half-blood or more Indians of the Five Civilized 
Tribes in the hands of the Secretary of the Interior, and that 
the monies then held were restricted in the hands of the Secre¬ 
tary of the Interior; that the defendants, other than the Carter 
Oil Company and the Skelly Oil Company, filed their answers 
to the amended complaint reaffirming all of their allegations in 
their original answer to the original complaint of the United 
States and, in addition thereto, averred that the Congress of 
the United States had no authority to reimpose restrictions 
upon the monies in the hands of the Secretary of the Interior, 
for the reason that the monies there held by the Secretary of 
the Interior to the extent of the judgments rendered in the State 
Courts were monies belonging to these defendants; that the 
Federal District Court and the Court of Appeals for the Tenth 
Circuit held against the contentions of the United States, as 
will more fully hereinafter appear. 

27. That on September 19, 193S, the said District Court of 
the United States for the Eastern District of Oklahoma entered 
its decree in the cause hereinbefore described ordering and ad¬ 
judging among other things the following: 

(a) That the plaintiff, United States of America, recover 
nothing in its favor on behalf of the heirs of Nellie Stechi. 

(b) That the judgment in the District Court of Carter Coun¬ 
ty, Oklahoma, of date of January 16, 1928, in the cause styled 
Nellie Stechi vs. Robert E. Lee for the sum of thirty thousand 
seven hundred ninety-one dollars and eighty cents ($30,791.80) 
and interest thereon from January 16, 1928, until paid and the 
forty percent interest in the land in question be decreed to be a 
valid and subsisting judgment. 

(c) That the sale of the land in question under order of the 
District Court of Carter County be confirmed as a valid and 
subsisting sale and valid judgment. 
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(d) That the sheriff’s deed hereinbefore described, vesting in 
H. E. Ledbetter, Trustee, title to the sixty percent interest in 
said land remaining in the heirs of Nellie Stechi be recognized. 

(e) That the judgment of the District Court of McCurtain 
County in the case of Lee vs. Epperson, administratrix, for the 
sum of thirty-six thousand seven hundred sixty-five dollars and 
sixteen cents ($36,765.16) and the interest thereon from August 
13, 1931, at the rate of six percent per annum be adjudged a 
valid and subsisting judgment as against the estate of Nellie 
Stechi; that the legal and equitable title to the land in question, 
subject to the oil and gas lease held by the Skelly Oil Company 
is in H. E. Ledbetter, trustee for the beneficiaries hereinbefore 
enumerated. 

(f) That the title to the lands in question be quieted in the 
said H. E. Ledbetter, trustee. 

(g) That the defendant, H. E. Ledbetter, trustee for the 
beneficiaries before enumerated be adjudged the legal and 
equitable owner of the money judgment entered in the Dis¬ 
trict Court of Carter County on January 16, 1928, in the 
amount of thirty thousand seven hundred ninety-one dollars 
and eighty cents ($30,791.80); and also of the further judg¬ 
ment based on the former in the sum of thirty-six thousand 
seven hundred sixty-five dollars and sixteen cents ($36,765.16) 
entered in the District Court of McCurtain County, together 
with interest at the rate of six percent per annum from 
August 13, 1931, until paid and, 

It is further adjudged and decreed that H. E. Led¬ 
better, Trustee, do have and recover judgment confirm¬ 
ing the judgment in cause No. 14648 in the District 
Court of Carter County, State of Oklahoma, on Janu¬ 
ary 16, 1928, and the judgment in cause No. 8171 in 
the District Court of McCurtain County, State of 
Oklahoma, on the 13th day of August 1931, upon which 
there is due the sum of thirty-six thousand seven hun¬ 
dred sixty-five dollars and sixteen cents ($36,765.16), 
together with six percent interest thereon from 
August 13, 1931, until paid, and the Secretary of the 
Interior and the Department of Interior and the Com¬ 
missioner of the Five Civilized Tribes, and D. Buddrus, 
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disbursing agent for the Commissioner of the Five 
Civilized Tribes be ordered and directed to pay said 
judgment out of the proceeds from the sale of oil and 
gas and casing-head gas derived from the lands herein 
described and the said Secretary of Interior, Commis¬ 
sioner of Five Civilized Tribes, and D. Buddrus, 
cashier, be further ordered and directed to pay to said 
H. E. Ledbetter, trustee as aforesaid, the forty percent 
of the proceeds from the sale of all oil, gas, and casing¬ 
head gas royalty derived from the SW 1 /^. of NE 1 /^ of 
SWi/i, Section 15, Township 4 South, Range 2 West, 
from January 1, 1928, until the 2nd day of September 
1931, amounting to the sum of one thousand eight hun¬ 
dred forty-nine dollars and eighty-four cents ($1,849.84). 

It is further ordered that any funds which have been 
paid to the said Superintendent of the Five Civilized 
Tribes or Secretary of Interior since September 2, 1931, 
for oil and gas or casing-head gas derived as royalty 
from said land, be paid to H. E. Ledbetter, Trustee. 

(h) The decree, in effect, excluded the claims of all parties 
to the cause with the exception of H. E. Ledbetter, Trustee. 

28. That thereafter the United States of America appealed 
to the Circuit Court of Appeals, Tenth Circuit, from the decree 
described in the preceding paragraph and on, to wit, December 
21, 1939, the United States Circuit Court of Appeals affirmed 
the decree heretofore described and that thereafter the mandate 
of said Circuit Court of Appeals was spread upon the records 
of said District Court of the United States for the Eastern 
District of Oklahoma. 

29. The United States Court of Appeals for the Tenth Circuit 
in affirming this judgment specifically held in its opinion: 

The authenticity of the contract, the due performance 
on the part of Lee, the amount due him, his ownership 
of a part of the homestead, and his right to a lien on the 
remainder to secure the amount due him were issues 
tendered and adjudicated. That adjudication is bind¬ 
ing and constitutes res judicata as to the parties to the 
action. 
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30. The heirs at law of Nellie Stechi appeared in this cause 
and thereafter in the United States Court of Appeals for the 
Tenth Circuit. They were represented by counsel and filed 
pleadings and briefs. 

31. The temporary injunction issued on January 6th, 1933, 
remained in full force and effect until the mandate of the United 
States Court of Appeals for the Tenth Circuit was spread on 
the records of the District Court of the United States for the 
Eastern District of Oklahoma in 1940. 

32. That there is now due H. E. Ledbetter, trustee, by 
the defendant, the Secretary of the Interior and his subordi¬ 
nate officers and agents, by virtue of the judgments herein¬ 
before set forth the sum as follows to wit: 

Thirty-six thousand seven hundred sixty-five dollars and 
sixteen cents ($36,765.16) with interest at six percent per 
annum from August 13, 1931, until paid, and One thousand 
eight hundred forty-nine dollars and eighty-four cents ($1,- 
849.84) with interest at six percent per annum from September 
19,1938, until paid. 

33. That your plaintiff in the instant cause has exhausted 
his administrative remedy in that he has made diligent and 
frequent effort to compel the defendant herein to pay the 
sums as hereinbefore ordered in the decrees and judgments 
above cited; that the defendant, his assistants, and subordi¬ 
nates have omitted and neglected to pay the said sums herein¬ 
before ordered; that in the premises your plaintiff has no other 
adequate or complete remedy save by the process of this Court. 

Wherefore the premises considered, your plaintiff respectfully 
prays: 

1. That process issue out of this Court commanding Harold 
L. Ickes, Secretary of the Interior to answer this complaint. 

2. That this Court after consideration of the issues pre¬ 
sented enter its order commanding the aforesaid Harold L. 
Ickes to pay to the plaintiff herein as trustee, the sums of 
thirty-six thousand six hundred seventy-five dollars and six¬ 
teen cents ($36,675.16) and one thousand eight hundred forty- 
nine dollars and eighty-four cents ($1,849.84), with interest as 
hereinbefore claimed, your plaintiff tendering himself ready 
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and willing to give a full and complete receipt and release 
upon payment of said sums. 

3. And for such other and further relief as to the Court may 
appear proper. 

(Sgd.) Neil Burkinshaw, 

Neil Burkinshaw, 

930 Shoreham Building, Washington, D. C. 

(Sgd.) Daniel B. Maher, 

Daniel B. Maher, 

930 Shoreham, Building, Washington, D. C. 

(Sgd.) H. A. Ledbetter, 

H. A. Ledbetter, 

(Sgd.) Sigler & Jackson, 

Sigler & Jackson, 

Ardmore, Oklahoma. 

(Sgd.) Frank M. Goodwin, 

Frank M. Goodwin, 

Mills Building, Washington, D. C. 

Attorneys for Plaintiff. 

ANSWER OF HAROLD L. ICKES, SECRETARY OF THE INTERIOR 

[Filed May 7, 1941] 

The defendant answers the complaint herein as follows: 

FIRST DEFENSE 

I 

The defendant alleges he is without information or knowl¬ 
edge of the facts alleged in paragraph number 1 of the com¬ 
plaint. 

II 

For his answer to paragraph number 2 of the complaint the 
defendant admits that he is a citizen of the United States and 
a resident of the District of Columbia as the Secretary of the 
Interior of the United States. 

III 

The defendant admits the allegations of paragraph number 
3 of the complaint. 
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IV 

The defendant admits the allegations of paragraph number 4 
of the complaint. 

V 

The defendant admits the execution, delivery, recording, 
and approval of the certain oil and gas mining lease referred 
to in paragraph number 5 of the complaint. 

VI 

For his answer to paragraph number 6 of the complaint, the 
defendant admits that the Skelly Oil Company is now the owner 
and holder, by assignment duly approved by the Secretary of 
the Interior, of all rights and privileges under the certain oil 
and gas mining lease referred to in paragraph number 5 of the 
complaint; that oil and gas has been produced upon the prem¬ 
ises here involved; and that royalties have been paid in accord¬ 
ance with the terms and provisions of said oil and gas lease. 

VII 

For his answer to paragraph number 7 of the complaint, the 
defendant alleges that he is without knowledge or information 
concerning the employment of T. H. DuBois and Robert E. Lee 
by Nellie Stechi to represent her as attorneys in establishing 
her rights in the estates of Somner Stechi, Ledcie Stechi, or 
Eliza Stechi, the deceased allottees; or of the existence or terms 
and conditions of the formal contract referred to in paragraph 
number 7 of the complaint; or of the extent of the participation 
of either DuBois or Robert E. Lee under said purported 
contract. 

VIII 

The defendant alleges he is without information or knowl¬ 
edge of the facts alleged in paragraph number 8 of the com¬ 
plaint. 

IX 

The defendant admits the allegations of paragraph number 
9 of the complaint except as hereinafter alleged. The defend¬ 
ant alleges that the final decree of January 26, 1929, referred 
to in paragraph number 9 of the complaint was a consent de~ 
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cree founded upon a settlement under the terms of which 
Sophia Bohanon disclaimed all interest in the estate of Eliza 
Stechi in consideration of the payment of $60,000.00, which 
sum was paid to her; that Robert E. Lee did not appear therein 
in behalf of Nellie Stechi. 

X 

The defendant admits the allegations of paragraph number 
10 of the complaint. 

XI 

For his answer to paragraph number 11 of the complaint the 
defendant admits that all royalties for oil and gas produced 
from said ten-acre homestead tract under said lease prior to 
August 1, 1931, and all royalties for casing-head gas produced 
from said ten-acre homestead tract under said lease prior to 
December 31, 1932, were paid to the Superintendent for the 
Five Civilized Tribes, a subordinate officer of the Department 
of the Interior. 

XII 

For his answer to paragraph number 12 of the complaint the 
defendant admits that on January 16, 1928, a judgment was 
entered in the case entitled Nellie Stechi, plaintiff, v. T. H. 
DuBois and Robert E. Lee, defendants, No. 14648, in the Dis¬ 
trict Court of Carter County, Oklahoma. A true and correct 
copy of said judgment is attached hereto as Exhibit “A” and 
that judgment speaks for itself. Thereafter, in its order filed 
September 1,1931, confirming the judicial sale of said ten-acre 
homestead tract, the District Court of Carter County in the 
same cause found that all the property, other than the ten-acre 
homestead tract here involved, mentioned and described in 
the judgment entered January 16, 1928 (Exhibit “A” of this 
answer), was situated outside of Carter County, Oklahoma, 
and therefore the lien declared against that property outside of 
Carter County was void. A true and correct copy of said order 
confirming sale is attached hereto as Exhibit “A-l.” 

XIII 

The defendant admits the allegations of paragraph number 
13 of the complaint, but alleges that at no time did the United 
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States become a party to case number 14648 in the District 
Court of Carter County, Oklahoma, and alleges that the United 
States is not bound by the proceedings or judgment in that 
cause. 

XIV 

The defendant admits the allegations of paragraph number 

14 of the complaint, but alleges that on May 5,1931, the United 
States District Court for the Eastern District of Oklahoma 
dissolved the temporary restraining order and remanded the 
case to the state court upon the ground that the intervention 
of the United States in the state court for the purpose of remov¬ 
ing the case to the federal court was too late, since it was made 
after the rendition of judgment by the District Court of Carter 
County, Oklahoma. A true and correct copy of the findings 
of fact and conclusions of law filed February 24, 1931, and a 
true and correct copy of the order dissolving the temporary 
injunction and remanding the cause filed May 5, 1931, in the 
case of Nellie Stechi, plaintiff v. Robert E. Lee, defendant, 
Equity No. 3704, in the United States District Court for the 
Eastern District of Oklahoma, are attached hereto as Exhibit 
“B” and Exhibit “B-l,” respectively. 

XV 

The defendant admits the allegations of paragraph number 

15 of the complaint. 

XVI 

The defendant admits the allegations of paragraph number 16 
of the complaint and further alleges that the District Court of 
Carter County issued a citation directing the Superintendent 
and the Cashier and Disbursing Agent for the Five Civilized 
Tribes each to appear and show cause why they should not 
be adjudged in contempt for failure to deliver the sum of 
811,953.33 to be applied upon the judgment in case number 
14648, entitled Nellie Stechi, plaintiff, v. T. H. DuBois and 
Robert E. Lee, defendants, in the District Court of Carter 
County, Oklahoma. The Superintendent and the Cashier and 
Disbursing Agent filed a response denying the jurisdiction of 
the court on the ground that they were subordinate officers of 
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the Department of the Interior and without authority to release 
said funds unless at the direction of the Secretary of the Interior, 
and upon the further ground that the Secretary of the Interior 
was a necessary and indispensable party, and upon the further 
ground that Nellie Stechi, the judgment debtor in said case 
number 14,648. was deceased and that under Oklahoma law the 
court was without power to enforce collection of the judgment 
by execution or garnishment. On a hearing held February 24, 
1941, said officers demanded a trial by jury in accordance with 
the statutes of the State of Oklahoma in such provided and 
the demand was granted. The case is now awaiting to be 
assigned for trial. 

XVII 

The defendant admits the allegations of paragraph number 

17 of the complaint. 

XVIII 

The defendant admits the allegations of paragraph number 

18 of the complaint. 

XIX 

The defendant admits the allegations of paragraph number 

19 of the complaint. 

XX 

The defendant admits the allegations of paragraph number 

20 of the complaint. A true and correct copy of the final 
judgment entered August 31, 1934, in case 8171, entitled 
Robert E. Lee and H. E. Ledbetter, Trustee, plaintiffs v. 
Mamie Lee Epperson, Administratrix of the Estate of Nellie 
Stechi, deceased, defendant, in the District Court of McCur- 
tain County, Oklahoma, is attached hereto as Exhibit “C.” 

XXI 

The defendant admits the allegations of paragraph number 

21 of the complaint. 

XXII 

The defendant admits the allegations of paragraph number 

22 of the complaint. 
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XXIII 

The defendant admits the defendants in said cause made the 
averment as set out in the allegations of paragraph number 23 
of the complaint. 

XXIV 

The defendant admits the allegations of paragraph number 

24 of the complaint. 

XXV 

The defendant admits the allegations of paragraph number 

25 of the complaint. 

XXVI 

The defendant admits the allegations of paragraph number 

26 of the complaint. 

XXVII 

For his answer to paragraph number 27 of the complaint, 
the defendant admits that on September 19,1938, a decree was 
entered in case number 4460, Equity, entitled United States of 
America v. Robert E. Lee et al., in the United States District 
Court for the Eastern District of Oklahoma. A true and cor¬ 
rect copy of said decree is attached hereto as Exhibit “D” and 
that judgment speaks for itself. The defendant further 
alleges that on July 6, 1940, in said case number 4460, Equity, 
H. E. Ledbetter, Trustee, filed a motion for an order directed 
to the “Secretary of the Interior, the Department of Interior, 

the Commissioner of the Five Civilized Tribes, and. 

disbursing agent for the Commissioner of the Five Civilized 
Tribes, to show cause why they had failed, neglected, and re¬ 
fused to pay the said judgment, 1 ” meaning the judgment in 
case number 4460, Equity. A true and correct copy of said 
judgment is attached hereto as Exhibit “D-l.” 

Thereafter, on January 18, 1941, the court, through the 
Honorable Eugene Rice, United States District Judge for the 
Eastern District of Oklahoma, entered its order in all respects 
denying and overruling the motion to show cause for the 
reasons expressed in its memorandum opinion. True and cor- 
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rect copies of said order and memorandum opinion are attached 
hereto as Exhibits “D-2” and “D-3 ” respectively. On Febru¬ 
ary 1, 1941, H. E. Ledbetter, Trustee, filed an application in 
the United States Circuit Court of Appeals for the Tenth Cir¬ 
cuit for permission to file a motion directing the Honorable 
Eugene Rice, United States District Judge for the Eastern Dis¬ 
trict of Oklahoma to vacate and set aside the order of January 
18, 1941, denying the motion for an order to show cause (Ex¬ 
hibit “D-l”), and further directing said Honorable Eugene 
Rice to issue the orders necessary to enforce the judgment 
rendered in case number 4460. Equity (Exhibit “D”). On 
February 13,1941, an oral hearing on said application was held 
before the United States Circuit Court of Appeals for the Tenth 
Circuit and on the same day the application for permission to 
file the motion was denied in open court. A true and correct 
copy of the application, including the motion but not the 
exhibits, is attached hereto as Exhibit “D-4.” 

XXVIII 

The defendant admits the allegations of paragraph number 
28 of the complaint. 

XXIX 

For his answer to paragraph number 29 of the complaint 
the defendant admits that the United States Circuit Court of 
Appeals for the Tenth Circuit affirmed the judgment of the 
United States District Court for the Eastern District of Okla¬ 
homa and alleges that the decision of the Circuit Court is 
recorded in 108 F. 2d 936. 

XXX 

For his answer to paragraph number 30 of the complaint the 
defendant denies that the heirs at law of Nellie Stechi appeared 
as parties in said cause. The defendant alleges that he is 
without information sufficient to form a belief as to the truth 
of the averment that said heirs filed pleadings and brief except 
a brief in the nature of amicus curiae filed in the United States 
Circuit Court of Appeals for the Tenth Circuit and therefore 
denies the same. 
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XXXI 

The defendant admits the allegations of paragraph number 
31 of the complaint. 

XXXII 

The defendant specifically denies the allegations of paragraph 
number 32 of the complaint. 

XXXIII 

The defendant alleges that until the institution of this ac¬ 
tion he had no knowledge or information of any action on the 
part of the plaintiff to compel the payment of the moneys al¬ 
leged to be due the plaintiff in this action. 

XXXIV 

The defendant denies each and every allegation in the com¬ 
plaint not herein admitted, controverted, or specifically denied. 

SECOND DEFENSE 

I 

This action involves the income and royalties derived from 
the sale of oil and gas produced from a duly approved lease of 
ten acres of land described as the SW^NE^SW 1 ^ of Section 
15, Township 4 South, of Range 2 West in Carter County, 
Oklahoma. 

II 

All royalties due under the approved oil and gas lease of said 
ten-acre tract for oil and gas produced prior to August 31,1931, 
and all royalties under said lease for casing-head gas produced 
prior to December 31, 1932, were paid to the Superintendent 
for the Five Civilized Tribes, a subordinate officer of the De¬ 
partment of the Interior. 

III 

The ten-acre tract originally comprised a part of the home¬ 
stead allotment of Eliza Stechi, a full-blood Choctaw Indian 
duly enrolled opposite 15936 as a member of the Choctaw tribe 
of Indians. 
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IV 

On November 9,1918, Eliza died intestate leaving as her sole 
heirs her two minor children, Somner Stechi and Ledcie Stechi, 
both full-blood Choctaw Indians and both born after March 4, 
1906. 

V 

Somner died on January 10, 1919, leaving as his sole heir 
Ledcie. Ledcie died on August 15,1923, leaving as her sole heir 
Nellie Stechi, an enrolled full-blood Choctaw Indian. 

VI 

During her lifetime Nellie Stechi was adjudged to be the sole 
owner of the ten-acre homestead tract and of all income derived 
therefrom by a decree entered January 26. 1929, in the case 
entitled Sophia Bohanon v. Nellie Stechi et al., United States 
of America , Intervener, Equity No. 3525 in the United States 
District Court for the Eastern District of Oklahoma. A true 
and correct copy of said decree is attached hereto as Exhibit “E.” 

VII 

Nellie died on November 17, 1929, leaving as her sole heirs 
at law Sezzarine Lewis, Kelsey Samuel. Gardiner Samuel, Aaron 
Nelson Samuel, and Ozella Samuel, all full-blood Choctaw 
Indians and members of the Five Civilized Tribes. 

VIII 

At all times since the death of Nellie the above named re¬ 
stricted heirs of Nellie have asserted and do now assert that 
they are the owners of the proceeds and income derived from 
the ten-acre homestead tract and now held under the super¬ 
vision and control of the defendant as Secretary of the Interior; 
said proceeds and income being the identical funds which the 
plaintiff in this lawsuit seeks to compel this defendant to pay 
to him. 

IX 

The defendant was not a party to or bound by the judgments 
rendered in any of the actions or proceedings to which reference 
is made in the complaint or in this answer. 
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X 

No judgment has been rendered by any court declaring, ad¬ 
judging, or decreeing the plaintiff or any of his beneficiaries or 
their predecessors to be the owners of any part of the funds 
derived from the ten-acre homestead tract during the period as 
set out in paragraph number II of the Second Defense of this 
answer and now held under the supervision and control of the 
defendant as Secretary of the Interior. 

XI 

By reason of the facts set forth in paragraphs I to X, inclusive, 
of the Second Defense of this answer, the heirs of Nellie are 
necessary and indispensable parties to this action. Unless 
those heirs are made parties to this action, this court lacks 
jurisdiction to afford the plaintiff the relief requested in the 
complaint since no judgment of this court can discharge and 
acquit this defendant from his obligations to said heirs or release 
this defendant from liability to those heirs in the absence of 
those heirs as parties. Further, unless those heirs are made 
parties to this action, this court lacks jurisdiction to grant the 
relief requested by the complaint, since that relief would require 
the defendant to determine the ownership of the funds and thus 
to perform acts other than ministerial acts. 

THIRD DEFENSE 

The defendant alleges that the funds derived from the ten- 
acre homestead tract as set out in paragraph number II of the 
Second Defense of this answer are now under the supervision of 
the defendant as Secretary and belong to the full-blood re¬ 
stricted Indian heirs of Nellie Stechi, deceased, and therefore 
are restricted property by virtue of the provisions of Section 1 of 
the Act of January 27, 1933, c. 23, 47 Stat. 777 and are subject 
to the exclusive jurisdiction of the defendant as Secretary until 
April 26, 1956, and therefore are not subject to the payment of 
the alleged claims of the plaintiff. 

FOURTH DEFENSE 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 
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Wherefore, the defendant requests that the complaint 
be dismissed with costs to the defendant. 

Edward M. Curran, 

United States Attorney. 
Bernard J. Long, 

Assistant United States Attorney. 
Charles N. Champion, 

Assistant United States Attorney for 

the Eastern District of Oklahoma. 
Marvin J. Sonosky, 

Attorney , Department of Justice, Room 2142 , 

Attorneys for Defendant. 


EXHIBIT “A” 

In the District Court of Carter County, Oklahoma 

No. 14,648 

Nellie Stechi, plaintiff 

v. 

T. H. DuBois and Robert E. Lee, defendants 

FINAL JUDGMENT 

On this the 16th day of January 1928 this cause came on for 
final trial and hearing and the parties appeared in person and 
by their attorneys; and the court having heard the evidence 
and being well and sufficiently advised in the premises, finds 
that the plaintiff is not entitled to recover herein and the 
plaintiff’s petition be, and the same is, dismissed at the costs 
of the plaintiff. 

The court further finds upon the cross petition filed herein 
by Robert E. Lee against the plaintiff, Nellie Stechi, that he, 
the said Robert E. Lee, is entitled to recover a judgment against 
Nellie Stechi in the sum of $30,791.80, being forty percent 
of the royalty oil produced and sold from the 

Southwest quarter of the northeast quarter of the south¬ 
west quarter of Section 15, Township 4 South, Range 2 
West, 

and which royalty oil was produced and sold during the years 
1921,1922,1923,1924,1925,1926, and 1927, and the court fur¬ 
ther finds that the defendant, Robert E. Lee, is entitled to 
recover a forty percent interest in said land, to wit: 

Southwest quarter of Northeast Quarter of Southwest 
Quarter of Section 15, Township 4 South, Range 2 West, 

together with all rents and royalties accruing therefrom, from 
and after January 1, 1928. 
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The court further finds that the defendant, Robert E. Lee, 
is entitled to recover a forty percent interest in the W 1 /^ of 
the NWy 4 of the NE% of Section 30, Township 4 North, Range 
6 West, and the SE 1 /* of the NE 1 /* of the SE 1 /*. and the E 1 /* of 
the SE 1 /* of the SE 1 /* of Section 23, and the SW 1 /^ of the SW 1 /* 
and the NW 1 /* of the SE 1 /*. of the SW 1 /* of Section 24, all in 
Township 5 North, Range 1 West, and the court further finds 
that the defendant, Robert E. Lee, has a lien on all of the land 
above described to secure him in the payment of his judgment 
aforesaid, in the sum of S30,791.S0, and the court further finds 
that said lien should be foreclosed. 

The court further finds that the defendant, T. H. Du Boise, 
has no right, title, claim, or interest in the lands above described. 

The court further finds that all of the lands above described 
were allotted and patented to Eliza Stechi, a full-blood Choctaw 
Indian, as her homestead allotment, and that Eliza Stechi died, 
leaving as her sole and only heirs Sumner Bohanon and Ledcie 
Stechi, who were born subsequent to March 4, 1906. 

The court further finds that Sumner Bohanon and Ledcie 
Stechi died prior to the making of the attorney’s contract 
between the plaintiff. Nellie Stechi. and the defendant. Robert 
E. Lee. and that upon the death of the said Sumner Bohanon 
and Ledcie Stechi the plaintiff herein, Nellie Stechi, inherited 
all of the land above described and the rents and royalties accru¬ 
ing therefrom, free from restriction. 

The court further finds that subsequent to the insti¬ 
tution of this suit, and subsequent to the filing of the cross 
petition of the defendant, Robert E. Lee, against the plain¬ 
tiff, Nellie Stechi, that the plaintiff Nellie Stechi executed 
and had recorded a deed covering the SW 1 /* of the NE 1 /* of 
the SW 1 /* of Section 15, Township 4 South, Range 2 West, 
which said deed w^as dated August 25th, 1927, from Nellie 
Stechi, enrolled as Nellie Samuel, to Serena Lewis, nee 
Samuel et al, recorded in Deed Record 75, Page 378, and that 
by reason thereof the said Serena Lewis, nee Samuel et al, 
purchased said ten acres aforesaid subject to all the rights 
asserted and claimed by the defendant, Robert E. Lee. 

It is, therefore, ordered, adjudged, and decreed by the court 
that the plaintiff, Nellie Stechi take nothing by her petition 
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filed herein and her said petition is hereby dismissed with 
costs, and 

It is further ordered, adjudged, and decreed by the court 
that the defendant, (Robert E. Lee, do have and recover of and 
from the plaintiff, Nellie Stechi, the sum of $30,791.80 and a 
lien is hereby declared and foreclosed as against the land 
described as follows: 

SW 14 of NE 14 of the SW 14 of Section 15, Township 4 
South, Range 2 West, and W% of the NW 14 of the NE*4 of 
Section 30, Township 4 North, Range 6, West, and the SE^ 
of the NE 1 /* of the SE 1 /* and the E y» of the SE 1 ^ of the 
SE 14 of Section 23, and the SW% of the SW 14 and the NW 14 
of the SE 14 of the SW 1 ^ of Section 24, all in Township 5 
North, Range 1 West, and the plaintiff, Nellie Stechi is given 
thirty days from this date within which to pay said sum to 
wit, $30,791.80 in default of which the sixty percent interest 
remaining in Nellie Stechi in and to the SW 14 of the NE 1 /^ of 
the SW 1 /* of Section 15, Township 4 South, Range 2 West, 
and the W*4 of the NW'%. of the NE*4 of Section 30, Town¬ 
ship 4 North, Range 6 West, and the SE 1 ^ of the NE 14 of the 
SE 1 /^ and the E y» of the SE 14 of the SE% of Section 23, 
and the NW 1 /* of the SE 1 /^ of the SW 1 /^ of Section 24, all in 
Township 5 North, Range 1 West, be and the same is hereby 
ordered, sold as upon execution to satisfy said judgment of 
$30,791.80 and if the sixty percent interest in said land afore¬ 
said does not satisfy said judgment of $30,791.80, then and in 
that event execution shall issue in favor of the defendant 
Robert E. Lee and against the plaintiff, Nellie Stechi for the 
amount remaining unpaid, but in the event said lands sell 
for more than the amount to satisfy the judgment aforesaid, 
then and in that event such amount shall be turned over to 
the plaintiff, Nellie Stechi, and 

It is further ordered, adjudged, and decreed by the court 
that the defendant, Robert E. Lee, do have and recover of and 
from the plaintiff, Nellie Stechi, an undivided forty percent 
interest in SW 1 /! of the NE : 4 of the SWVi of Section 15, Town¬ 
ship 4 South, Range 2 West, and the W*4 of the NW 1 ^ of the 
NE 1 ^ of Section 30, Township 4 North, Range 6 West, and 
the SE J /4 of the NE J /4 of the SE J /i and the E% of the SE 1 ^ of 
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the SE 1 /! of Section 23, and the SW% of the SW 1 ^ and the 
NW 14 of SE J /4 of SW J /4 of Section 24, all in Township 5 North, 
Range 1 West, together with the rents, revenues, and royalties 
accruing therefrom. 

It is further ordered, adjudged, and decreed that the deed 
of record in the office of the County Clerk of Carter County, 
Oklahoma, dated the 25th day of August 1927, and recorded in 
Deed Record 75, Page 378 is subordinate and inferior to the 
rights of this defendant, Robert E. Lee. 

It is further ordered, adjudged, and decreed by the court 
that the defendant, Robert E. Lee, recover all of his costs herein 
expended for all of which let execution issue. 

Asa E. Walden, Judge. 




EXHIBIT “A-l” 

i 

In the District Court of Carter County, State of Oklahoma 

No. 14648 

Nellie Stechi, plaintiff 

v. 

Robert E. Lee, defendant 

ORDER CONFIRMING SALE 

Now on this the 13th day of August 1931, there came on for 
hearing in this cause the motion of the defendant to confirm 
the sale made in this action on the 3d day of August 1931, and 
at the same time there came on for hearing the motion of 
certain parties herein filed as the heirs of Nellie Stechi to 
quash the execution and also a protest of said parties against the 
confirmation of this sale and the court having heard said mat¬ 
ter finds that the motion of the said Sezzarine Lewis and Agnes 
Samuels as guardian of Kelsey Samuels, Gardner Samuels, 
Aaron Nelson Samuels, and Ozella Samuels, minors, to quash 
the execution, be and the same is hereby overruled, to which 
action said persons above named and each of them excepted. 

The court further finds that the protest against the confirma¬ 
tion of the sale in this case should be and the same is hereby 
overruled, to which said parties above named duly except. 

The court further finds that on the 1st day of July 1931, an 
order of sale was duly issued in said action to the Sheriff of 
Carter County, Oklahoma, directing said sheriff to advertise for 
sale an undivided sixty percent (60%) interest in and to the 
SW^ of the NE^4 of SW 1 /* of Section 15, Township 4 South, 
Range 2 West, to satisfy the judgment herein, and that there¬ 
after said sheriff duly appraised said property and the appraisers 
fixed the value at $300.00, a copy of which appraisement was 
duly fixed in the office of the Court Clerk of Carter County, 
Oklahoma, and that said sheriff duly advertised said property 
for sale by publishing a notice in the Daily Ardmoreite, a news- 
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paper published in and of general circulation in Carter County, 
Oklahoma, and having been published more than fifty-two (52) 
weeks prior to the first publication of said notice, said notice 
being published on July 2, 9,16,23, and 30,1931. 

Thereafter, on the 3rd day of August 1931, at 2 P. M. at the 
front door of the court house of Carter County, Oklahoma, in 
the City of Ardmore, at the time and place mentioned in said 
notice the sheriff offered said property for sale to the highest 
and best bidder and H. E. Ledbetter, trustee, being the highest 
and best bidder and having bid the sum of $875.00 said sheriff 
sold said property to the said H. E. Ledbetter for SS75.00 and 
said sheriff on August 4,1931, duly made his return in the office 
of the court clerk of Carter County, Oklahoma, showing said 
sale and the court having examined the proceedings of said 
sale and being fully advised in said matter finds that said sale 
is regular and has been conducted in all respects in compliance 
with the laws of the State of Oklahoma, governing the sale of 
land on execution and the court confirms said sale and orders 
and directs the Clerk to enter on the minutes and record of said 
court that the court is satisfied with the legality of said sale 
and that the same has been made in all respects according to the 
law of the State of Oklahoma and orders and directs the sheriff 
of Carter County, Oklahoma, to execute to H. E. Ledbetter, 
trustee, a deed conveying him said property and to put said 
H. E. Ledbetter in possession of said property and to remove 
therefrom the the plaintiffs in this case and all persons claiming 
by, through, or under them. 

The court further finds that the said $875.00 less the cost 
of this action should be credited upon the judgment of the de¬ 
fendant, Robert E. Lee, and the court further finds that all the 
rest of the property mentioned and described in the judgment 
was situated outside of Carter County, Oklahoma, and therefore 
the lien declared against said property is void and that a de¬ 
ficiency judgment now stands in favor of the defendant and 
against the plaintiff for the sum of 330,791.80, with six percent 
interest thereon from the 16th day of January, 1928, until paid, 
less the amount of §875.00 to be credited on said judgment. 

Asa E. Walden, District Judge. 


EXHIBIT “B” 

In the District Court of the United States for the Eastern 

District of Oklahoma 

No. 3704, Equity 

Nellie Stechi, plaintiff 

v. 

Robert E. Lee, defendant 

FINDINGS OF FACT AND CONCLUSION OF LAW 

I find as follows, that Eliza Stechi, was an enrolled full- 
blood Choctaw Indian; that there was allotted to her as such 
as her homestead allotment the following lands, to wit: 

SW% of NE 14 of SW 14 of Section 15, Township 4 South, 
Range 2 West, and the W of NW 1 /* of NE 1 /^ of Section 
30, Township 4 North, Range 6 West, and the SE 14 of 
the NEy* of the Ey> of the SEy. of the SE 1 ^ of Section 
23, and the SWy 4 of the SWy 4 of the NWy 4 of the SE y 4 
of the SW 1 /^ of Section 23, all in Township 5 North, 
Range 1 West 

That on or about the 9th day of November 1918, said Eliza 
Stechi died, leaving surviving her two children both of them 
full-bloods born after March 4, 1906, to wit: Ledcie Stechi and 
Sumner Bohanon, the former then and there being about two 
years old and the latter about four months old. That in Janu¬ 
ary 1919, the said Sumner Bohanon died intestate, unmarried 
and without issue. That thereafter on June 23, 1919, Ledcie 
Stechi, through her guardian, executed an oil and gas mining 
lease on said land to one Spaulding, which lease was not only 
duly approved by the County Court having jurisdiction of said 
estate but also by the Secretary of the Interior. That a certain 
interest in said lease was afterwards assigned, with the approval 
of the Secretary of the Interior, to John C. Head, and thereafter 

( 33 ) 


34 


all interest in said lease was duly assigned to the Skelly Oil Com¬ 
pany, who developed the oil and gas rights under said lease, oil 
being discovered and produced therefrom on April 1,1921; that 
on or about August 14,1923, said Ledcie Stechi died, intestate, 
unmarried, and without issue, leaving as her sole and only heir 
her grandmother, a full-blood Indian, to wit: The plaintiff here¬ 
in, Nellie Stechi. That on the 18th day of September 1926, the 
said Nellie Stechi commenced an action in the District Court of 
Carter County, Oklahoma, seeking the cancellation of an attor¬ 
ney s contract which Robert E. Lee and T. H. Du Boise claimed 
she had entered into with them on August 17, 1923. That on 
November 24,1926, answer was filed and said cause was at issue. 
That on January 16,1928, said District Court entered judgment 
in favor of the defendant Lee and against the plaintiff Nellie 
Stechi, rendering judgment in favor of said Robert E. Lee on a 
cross petition against the plaintiff in the sum of $30,791.00 and a 
forty percent interest in said land. After motion for new trial 
had been filed the United States Government sought to inter¬ 
vene and have said cause transferred to the District Court of 
the United States for the Eastern District of Oklahoma, and the 
District Court denied the application for a transfer and the 
transcript was filed in the United States Court for the Eastern 
District of Oklahoma, and a temporary restraining order was 
issued against the parties to execute said judgment until a mo¬ 
tion to remand was heard. In the meantime an appeal from 
the judgment in the District Court of Carter County had been 
perfected to the Supreme Court of the State of Oklahoma, and 
thereafter, on July 10th, 1930, the Supreme Court of the State 
duly affirmed the judgment of the District Court and mandate 
duly issued. 

That after the discovering of oil on said land there was taken 
from this allotment as covered by said lease, beginning with the 
1 st day of April 1921, up to the time of the death of Ledcie 
Stechi on the 14th day of August 1923, an oil royalty in the sum 
of $56,378.83, which was received by the Secretary of the Inte¬ 
rior and held by him under his supervision of the interest of the 
Indian wards, said land continuing as restricted after the death 
of Eliza Stechi, and until the death of Ledcie Stechi, and said 
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funds in the hands of the Secretary of the Interior are restricted 
funds. It seems that royalty funds since the death of the said 
Ledcie Stechi have been paid into the hands of the Secretary of 
the Interior and that he has also invested the same in Liberty 
bonds and that the same are deposited with the Secretary of the 
Treasury in the City of Washington, D. C., subject to the direc¬ 
tion of the Secretary of the Interior, who resided in the City of 
Washington. It seems also the fund invested in Liberty bonds 
comprises the royalty fund received from April 1,1921, until the 
death of said Ledcie Stechi on August 14,1923. The Secretary 
of the Interior is not any party to this‘action, and special plea to 
the jurisdiction of this court has been interposed as to its power 
or authority to adjudicate any such restricted fund administered 
by the Secretary of the Interior when he is not a party to this 
action. Though said attorney’s contract made by Eliza Stechi 
with Robert E. Lee et al. may be unreasonable and unconscion¬ 
able, under the status of this record, this court has no power to 
review it, and the District Court of Carter County having 
entered judgment in the case the intervention of the United 
States Government in that court for the purpose^of having the 
case removed to this court was too late, and for that reason this 
case must be remanded to the state court. This court has no 
power to adjudicate any claim that the plaintiff may have as to 
the funds in the possession of the Secretary of the Interior, and 
the petition praying for that adjudication is dismissed without 
prejudice. 


R. L. Williams, Judge. 


EXHIBIT “B-l” 


In the District Court of the United States for the Eastern 

District of Oklahoma 

No. 3704, Equity 

Nellie Stechi, plaintiff 
v. 

Robert E. Lee, defendant 
United States of America, intervenor 

On this the 5th day of May 1931 this cause came on for final 
hearing, and it appearing that Nellie Stechi died in November 
1929, and that this cause was revived in the name of her heirs, 
Sezzarine Lewis, adult. Kalsey Samuel, Gardner Samuel, Aaron 
Nelson Samuel, and Quilla Samuel, minors, by Agnes James 
Samuel, and in the name of Foster Hudson, administrator 
ad litem, and the plaintiffs being represented by Philas S. 
Jones, assistant United States attorney, and the defendant, 
Robert E. Lee, being represented by H. A. Ledbetter and Guy 
H. Sigler, and the United States of America, being represented 
by Philas S. Jones, Assistant United States Attorney, and the 
court being well and sufficiently advised, finds that the restrain¬ 
ing orders heretofore granted herein should be dissolved, and 
the court further finds that the motion to remand this cause 
to the District Court of Carter County should be sustained. 

It is therefore ordered, adjudged, and decreed that the re¬ 
straining orders heretofore granted herein be, and the same 
are hereby, dissolved, and it is further ordered, adjudged, and 
decreed that this cause be, and the same is hereby, remanded 
to the District Court of Carter County. 

R. L. Williams, Judge. 
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EXHIBIT “C” 


In the District Court of McCurtain County, Oklahoma 

No. 8171 

Robert E. Lee, and H. E. Ledbetter, Trustee, plaintiffs 

v. 

Mamie Lee Epperson, Administratrix of the Estate of 
Nellie Stetchi, Deceased, defendant 

JUDGMENT 

Now on this the 31st day of August 1934, there came on for 
hearing the motion of the plaintiffs herein for judgment on 
the mandate and upon the opinion of the Supreme Court in 
the above-entitled cause and the court after considering said 
motion and being fully and sufficiently advised in the prem¬ 
ises finds that said motion should be sustained and that the 
plaintiffs are entitled to judgment as prayed for in their origi¬ 
nal petition herein filed and as prayed for in their motion for 
judgment upon the mandate herein. 

It is therefore ordered, adjudged, and decreed by the Court 
that the plaintiffs, Robert E. Lee, for himself and as grantor 
for H. E. Ledbetter, trustee, and H. E. Ledbetter for himself, 
J. W. Anderson, H. A. Ledbetter, Frank P. Hynds, and M. L. 
Jackson do have and recover of and from the defendant, 
Mamie Lee Epperson, administratrix of the estate of Nellie 
Stetchi, deceased, a judgment approving the plaintiffs’ claim 
against the estate of Nellie Stetchi, deceased, in the sum of 
836,765.16 with interest thereon at the rate of six percent per 
annum from August 13,1931, until paid. 

It is further ordered, and the judgment of the court that 
the defendant, Mamie Lee Epperson, be and is hereby ordered 
and directed to approve and allow the claim of the plaintiffs 
herein in said sum of $36,765.16 with interest as above set 
out, and all costs of this action, and that Mamie Lee Epper¬ 
son, as administrator be further ordered and directed tp de¬ 
cs?) 
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liver said claim for said sum so ordered allowed herein to the 
County Judge of McCurtain County, Oklahoma, for his ap¬ 
proval and then file the same with the Clerk of the County 
Court, and if Mamie Lee Epperson, Administratrix of the 
Estate of Nellie Stetchi, deceased, fails to approve and file 
same, upon presentation of a certified copy of this Decree, 
then and in that event, this Judgment shall operate as ap¬ 
proval and filing of same. 


Geo. T. Arnett, District Judge. 


EXHIBIT "D” 


United States District Court for the Eastern District of 

Oklahoma 

Equity No. 4460 

United States of America, plaintiff 

v. 

Robert E. Lee, et al., defendants 

DECREE 

Now on this the 19th day of September 1938, the above 
styled and numbered cause comes on before the court, for entry 
of final decree, the plaintiff, United States of America, appear¬ 
ing by Cleon Summers, United States Attorney, Charles N. 
Champion, Assistant United States Attorney, C. W. Miller, As¬ 
sistant United States Attorney, and the defendants, Robert E. 
Lee, T. H. DuBois, H. E. Ledbetter, trustee, and said H. E. 
Ledbetter individually, H. A. Ledbetter, M. L. Jackson, J. R. 
Connell, Frank P. Hinds, J. W. Underson, Guy H. Sigler, P. J. 
Jackson, John F. Scott, Frank Hawitz, Helvy Motor Company 
of Ardmore, Oklahoma, appearing by their counsel, Ledbetter 
& Ledbetter, and Sigler & Jackson, and the defendants, Carter 
Oil Company, appearing by its attorneys, L. G. Owens and 
Forrest M. Darrough, and defendant Skelly Oil Company, ap¬ 
pearing by its counsel, W. P. Z. German and Alvin F. Maloney 
and it appearing to the court that heretofore this cause came 
on regularly for trial before the court and the cause having 
been tried upon agreed statement of facts on file herein and in 
addition thereto, oral and documentary evidence on behalf of 
the respective parties hereto and the evidence being closed, the 
court ordered said cause finally submitted and took the same 
under advisement. Thereafter, the court having considered 
said cause, the agreed statement of facts, the oral and docu¬ 
mentary evidence and the briefs filed by the respective parties 
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hereto., did on the 7th day of September 1938, file in said cause 
findings of fact and conclusions of law and pursuant to such 
findings of fact and conclusions of law the court here and now 
enters his final judgment herein and finds all issues of fact 
and of law against the plaintiffs and in favor of the defendants 
as hereinafter set out. 

It is therefore ordered, adjudged, and decreed by the Court, 
that the plaintiff. United States of America, recover nothing 
herein in its favor of for and on behalf of Sezzarine Lewis, an 
adult, and Wesley Samuel, Gardner Samuel, Aaron Nelson 
Samuel, and Ozella Samuel, minors, and it is further ordered, 
adjudged, and decreed by the court that the judgment in the 
District Court of Carter County, Oklahoma, of date, January 
10 , 1928, in the cause styled Nellie Stechi, plaintiff vs. Robert 
E. Lee, defendant, No. 14.64S, for the sum of S30.791.80 and 
interest thereon from January 16, 1928. until paid, and the 
40% interest in and to the southwest quarter of the northeast 
quarter of the southwest quarter. Section 15, Township 4 South, 
Range 2 West, be and the same is hereby decreed to be a valid 
and subsisting judgment. That the sale of said described land 
under said judgment by the District Court of Carter County, 
which sale was duly confirmed by the said court on the 13th 
day of August 1931. is a valid and subsisting sale and that said 
judgment and order confirming sale is a valid judgment and 
order; that the Sheriffs deed issued thereto, vested in H. E. 
Ledbetter, trustee, a valid and subsisting title to the 60% in¬ 
terest in said land remaining in the heirs of Nellie Stechi 
and the parties for whom this suit is being brought, and the 
judgment of the District court of McCurtain County, in case 
No. 8171, styled Robert E. Lee v. Mamie Lee Epperson, ad¬ 
ministratrix, rendered on the 31st day of August 1934. for the 
sum of $36,765.16 and interest thereon from the 13th day of 
August 1931, at the rate of 6% per annum be and the same is 
hereby adjudged a valid and subsisting judgment as against 
the estate of Nellie Stechi, deceased. 

It is further ordered, adjudged, and decreed by the court that 
the legal and equitable title to the SW 1 /^ of NE*4 of SW% of 
Section 15. Township 4 South. Range 2 West, subject to an 
oil and gas lease held by Skelly Oil Company is in H. E. Led- 
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better, trustee, for M. L. Jackson of Ardmore. Oklahoma, as to 
an undivided 1/9 interest and Frank P. Hinds of Durant. Okla¬ 
homa. as to an undivided 2/9 interest; Frank Yawitz of Broken 
Bow. Oklahoma, as to an undivided 2/9 interest; H. A. Led¬ 
better and H. E. Ledbetter an undivided 2/9 interest, jointly; 
C. S. Lynch as to an undivided 2/9 interest. And. the said 
title to said land last above described is hereby quieted in the 
said H. E. Ledbetter, trustee, and all parties to this suit other 
than those for whom Ledbetter appears as trustee except the 
Skelly Oil Company, are hereby enjoined from ever claiming 
or asserting any right, title, or interest in said property. 

It is further ordered, adjudged, and decreed by the court 
that the defendants, Robert E. Lee. T. H. DuBois. J. W. Ander¬ 
son. Guy H. Sigler. P. M. Jackson, J. R. Connell, Frank P. 
Scott recover nothing herein. 

It is further ordered, adjudged, and decreed by the court 
that the oil and gas lease covering said ten. acres of land, afore¬ 
said, be and the same is hereby established as a valid and 
subsisting lease in favor of Skelly Oil Company. 

It is further ordered, adjudged, and decreed by%he court that 
the defendants, H. E. Ledbetter, trustee for M. L. Jackson; 
Frank P. Hinds, Frank Yawitz, H. A. Ledbetter. H. E. Led¬ 
better, and C. S. Lynch, be, and he is hereby, adjudged to be the 
legal and equitable owner of the money judgment entered in 
cause No. 14648 in the District Court of Carter County, State of 
Oklahoma, on January 16, 1928, amounting to 830.791.80. and 
the judgment entered in cause No. 8171 in the District Court 
of McCurtain County, State of Oklahoma, on the 13th day of 
August 1931, upon which there is due the sum of 836,765.16, 
and upon which the cross-petitioning defendant. H. E. Led¬ 
better, trustee, is entitled to interest at the rate of 6% per 
annum from August 13, 1931. until paid, and he is further 
adjudged to be the legal and equitable owner of 40% interest 
in the proceeds from the sale of the royalty oil and gas and 
casing-head gas produced from the land described as the SW 1 /* 
of NE 1 /* of SW*4 of Section 15, Township 4 South, Range 2 
West, from January 1,1928, until the second day of September 
1931, which 40% amounts to 81,994.93. and he is further 
adjudged to be the legal and equitable owner of all the proceeds 
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from the sale of the royalty oil and gas and casing-head gas 
produced from said land after the second day of September 
1931, and that the interest of Frank Yawitz, above mentioned, 
is subject to the claim of Helvy Motor Company for the sum 
of $600.00 and interest at the rate of 10% per annum from the 
19th day of November 1928, until paid. 

It is further ordered, adjudged, and decreed by the court that 
the Carter Oil Company and Skelly Oil Company pay to H. E. 
Ledbetter, trustee fro said parties aforesaid, 40% of any pro¬ 
ceeds held in suspense by them as royalty on oil and gas pro¬ 
duced from said land, from January 1, 1928, to September 2, 
1931, amounting to 8362,72. and that said companies pay to 
said trustee all moneys held in suspense by them derived from 
the sale of royalty oil, gas. and casing-head gas from Septem¬ 
ber 2, 1931, to July 31, 193S, amounting to $4,315.15, and said 
The Carter Oil Company and Skelly Oil Company pay to H. E. 
Ledbetter, trustee for the parties aforesaid, all moneys derived 
from the sale of royalty oil, gas, and casing-head gas since July 
31, 1938, and all moneys that may hereafter come into their 
hands as royalty from said land described in this judgment. 
It is further ordered, adjudged, and decreed that the recovery 
against said. The Carter Oil Company and Skelly Oil Company, 
shall be limited to the amounts set out immediately herein¬ 
above. 

It is further adjudged and decreed that H. E. Ledbetter, 
trustee, do have and recover judgment confirming the judgment 
in cause No. 14648 in the District Court of Carter County, State 
of Oklahoma, on January 16, 1928. and the judgment in cause 
No. 8171 in the District Court of the McCurtain County, State 
of Oklahoma, on the 13th day of August 1931, upon which there 
is due the sum of $36,765.16, together with 6% interest thereon 
from August 13,1931, until paid, and the Secretary of the Inte¬ 
rior and the Department of the Interior and the Commissioner 
of the Five Civilized Tribes, and D. Buddrus, disbursing agent 
for the Commissioner of the Five Civilized Tribes, be ordered 
and directed to pay said judgment out of the proceeds from the 
sale of oil and gas and casing-head gas derived from the lands 
herein described, and the said Secretary of the Interior, Commis¬ 
sioner of Five Civilized Tribes, and D. Buddrus, cashier, be fur- 


43 


ther ordered and directed to pay to H. E. Ledbetter, trustee as 
aforesaid, the 40% of the proceeds from the sale of all oil, gas, 
and casing-head gas royalty derived from the SW 1 /^ of NE*4 
of SW 1 /*, Section 15, Township 4 South, Range 2 West, from 
January 1, 1928, until the second day of September 1931, 
amounting to the sum of 81,849.84. 

It is further ordered that any funds which have been paid to 
the said Superintendent of the Five Civilized Tribes or Secre¬ 
tary of Interior since September 2,1931, for oil and gas or cas¬ 
ing-head gas derived as royalty from said land, be paid to H. E. 
Ledbetter, trustee. 

It is further ordered, adjudged, and decreed that the restrain¬ 
ing order heretofore issued herein be and the same is hereby dis¬ 
solved. The plaintiff, United States of America, in open court, 
excepts to the findings of fact and conclusions of law entered by 
the court in said cause, and the decree of said court in said cause, 
and exceptions are, by the court, allowed. 

Eugene Rice, Judge. 


EXHIBIT “D-l” 


In the United States District Court in and for the Eastern 

District of Oklahoma 

No. 4460 

United States of America, plaintiff 

vs. 

Robert E. Lee, et al., defendants 

MOTION TO SHOW CAUSE 

Now comes the defendant. H. E, Ledbetter, trustee, and repre¬ 
sents and shows to the court that on the 19th day of September 
193S. this court rendered its judgment in said cause in his favor 
for the sum of S36.765.16, together with 6% interest thereon 
from August 13, 1931, until paid, and in addition thereto the 
sum of S1.S49.S4, which latter sum draws interest at 6% from 
the 19th of September 193S until paid, and against the Secre¬ 
tary of the Interior, the Department of the Interior, the Com¬ 
missioner of the Five Civilized Tribes and D. Buddress, Dis¬ 
bursing Agent for the Commissioner of the Five Civilized 
Tribes, and the said defendants aforesaid were ordered and di¬ 
rected to pay said judgment out of the proceeds from the sale of 
the oil and gas and casing head gas from the SW 1 /^ of NE% of 
SWVi. Section 15, 4 South, 2 West, which said sums of money 
are now due and payable and in this connection, this defendant 
alleges and states that from said judgment so rendered on the 
19th of September 193S, the plaintiff in this cause appealed to 
the United States Circuit Court of Appeals for the Tenth Cir¬ 
cuit where said judgment of September 19, 193S, was affirmed, 
and thereafter the mandate of said Circuit Court of Appeals 
was duly filed in this Court, and thereafter spread of record by 
the order of this court on the 24th of April, 1940. That said 
judgment is final and immediately after the spreading of the 
mandate of record aforesaid and on the 24th of April 1940, the 
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said H. E. Ledbetter, trustee, made demand upon the aforesaid 
Secretary of the Interior, the Department of the Interior, the 
Commissioner of the Five Civilized Tribes, and disbursing agent 
for the Commissioner of the Five Civilized Tribes, for the pay} 
ment of said sums of money aforesaid, and said sums of money 
have not been paid. 

Said H. E. Ledbetter, trustee, further represents and state^ 
to the court that on the 16th of January 192S, in that certainl 
cause styled “Nellie Stechi, plaintiff, v. T. H. DuBois and Rober{ 
E. Lee, defendants, #14648” of the District Court of Carter) 
County, Oklahoma, a judgment was rendered in favor of Robert! 
E. Lee for $30,791.80, being 40% of the royalty oil produced 
and sold from the SW*4 of NE 14 of SW 1 /*, Section 15, 4 South, 
2 West, and which royalty oil was produced and sold from said 
lands during the years 1921, 1922, 1923, 1924, 1925, 1926, and 
1927, and which said judgment so rendered on the 16th of 
January 1928 was approved and declared a valid judgment by 
the judgment of this court so rendered on the 19th of Septem¬ 
ber 1938, and in this connection this defendant further alleges 
and states that prior to the rendition of said judgment and 
on the — day of November 1926 the said Robert E. Lee, in 
whose favor the said judgment was rendered and aforesaid on 
the 16th of January 1928 notified, in writing, the Superintend¬ 
ent of the Five Civilized Tribes of the filing of his answer in 
said cause, and the Superintendent of the Five Civilized Tribes 
acknowledged receipt of the said notice, and of the answer of 
the said Robert E. Lee, and that on the 3rd day of January 
192S Nellie Stechi, the plaintiff in said cause in said District 
Court, notified the Superintendent of the Five Civilized Tribes 
of the pendency of said suit, and while said judgment was ren¬ 
dered in favor of Robert E. Lee, the defendant, H. E. Ledbetter, 
trustee, is the assignee by divers conveyances of the title to 
and ownership of the said judgment, all of which is shown by 
the order and judgment of this court so rendered on the 19th 
of September 1938. 

This defendant further alleges and states that during the 
years 1921 to 1928, inclusive, and on the 2nd day of September 
1931 the royalty oil and gas and casing-head gas sold from 
said SWi/4 of NE 1 /^ of SW 1 /*, Section 15, 4 South, 2 West, was 
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paid into the hands of the Secretary of the Interior, the Depart¬ 
ment of the Interior, The Commissioner of the Five Civilized 
Tribes, and D. Buddress, disbursing agent for the Commissioner 
of the Five Civilized Tribes, and which sums of money so paid 
into the hands of said parties from said lands aforesaid 
amounted to more than $70,000, and said sum of money so paid 
into the hands of the parties aforesaid was unrestricted funds. 

This defendant, H. E. Ledbetter, trustee, further represents 
and states to the court that by reason of the rendition of said 
judgment in his favor as aforesaid and by reason of his demand 
for the payment of said sums, and the refusal of the said Secre¬ 
tary of Interior, Department of Interior, the Commissioner of 
the Five Civilized Tribes, and , disburs¬ 

ing agent for the Commissioner of the Five Civilized Tribes, 
to pay said sums in accordance with the order and judgment 
of this court, that he is entitled to an order upon the said parties 
to show cause why they have failed, neglected, and refused to 
pay said sums of money. 

The defendant. H. E. Ledbetter, further alleges and states 
that there is at this time in the hands of the said Secretary 
of Interior, the Department of Interior, the Commissioner of 
the Five Civilized Tribes, and disburs¬ 

ing agent for the Commissioner of the Five Civilized Tribes, 
the aforesaid moneys amounting to more than $70,000 and 
there is no reason why the said moneys should not be paid to 
the said H. E. Ledbetter, trustee, in satisfaction of the aforesaid 
judgment. 

Wherefore, said H. E. Ledbetter prays for an order of this 
court upon said Secretary of Interior, the Department of In¬ 
terior, the Commissioner of the Five Civilized Tribes, and 

, disbursing agent for the Commissioner 
of the Five Civilized Tribes, to show cause why they have 
failed, neglected, and refused to pay the said judgment. 

H. A. Ledbetter. 

P. M. Jackson. 

Guy H. Sigler. 






EXHIBIT “D-2” 


United States District Court for the Eastern District of 

Oklahoma 

No. 4460, Equity 

United States of America, plaintiff 

vs. 

Robert E. Lee et al., defendant 

order denying motion of defendants for order of 
court requiring the secretary of the interior of 

THE UNITED STATES AND HIS SUBORDINATES, THE COMMIS¬ 
SIONER OF INDIAN AFFAIRS, THE SUPERINTENDENT FOR 
THE FIVE CIVILIZED TRIBES, AND THE CASHIER AND DIS¬ 
BURSING AGENT FOR THE COMMISSIONER OR SUPERINTEND¬ 
ENT FOR THE FIVE CIVILIZED TRIBES, TO SHOW CAUSE 

The above styled and numbered cause heretofore came on for 
hearing before this Court, upon the motion of the defendants 
for an order of this Court, requiring the Secretary of the In¬ 
terior of the United States and his subordinates. The Com¬ 
missioner of Indian Affairs; the Superintendent for the Five 
Civilized Tribes, and the Cashier and Disbursing Agent for 
the Commissioner or Superintendent for the Five Civilized 
Tribes, to show cause why they have failed, neglected, and 
refused to pay the judgment in favor of said defendants; the 
plaintiff appeared by Charles N. Champion, Assistant United 
States Attorney in and for the Eastern District of Oklahoma; 
the defendants appeared by their attorney, H. A. Ledbetter, and 
the Court, having heard the argument of respective counsel, and 
after a full and complete hearing, took the case under advise¬ 
ment, and directed the respective parties to file briefs; and, 
Now, on this 18th day of January 1941, the court, after due 
consideration of the case and the briefs filed by the respective 
parties, files in the action its memorandum opinion, in which 
the court finds and concludes that the motion of the de¬ 
fendants should be in all respects denied. 
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It is therefore considered, ordered, adjudged, and decreed 
by the court that the motion of the defendants for an order 
of this court, requiring the said Secretary of the Interior of 
the United States and his subordinates, the Commissioner of 
Indian Affairs, the Commissioner or Superintendent for the 
Five Civilized Tribes, and the Cashier and Disbursing Agent 
for the Commissioner or Superintendent for the Five Civilized 
Tribes, to show cause, for the reasons set forth in the memo¬ 
randum opinion of the court filed in said cause, be and it is 
hereby in all respects denied and overruled. 

Eugene Rice, Judge. 


EXHIBIT “D-3” 


In the District Court of the United States for the Eastern 

District of Oklahoma 

No. 4460 Equity 

United States of America, plaintiff 

v. 

Robert E. Lee et al., defendant 

MEMORANDUM OPINION 

In this case H. A. Ledbetter, as trustee for others, was de¬ 
creed to be the owner of two valid judgments obtained in the 
State District Courts and affirmed by the Supreme Court of 
Oklahoma. One judgment was against Nellie Stechi, a full- 
blood Indian member of the Choctaw Tribe. The other was 
against the estate of Nellie Stechi, arising from a claim based 
upon the first judgment. For the background and history of 
the litigation, see the opinion of this court in United States v. 
Lee et al ., 24 Fed. Supp. 814, and the opinion of the Tenth 
Circuit Court of Appeals affirming the judgment of this court, 
108 Fed. (2d) 936. 

The present controversy arises after the judgment of this 
court is final and the mandate of the Circuit Court of Appeals 
has become a matter of record, no certiorari having been 
asked by the government. 

In all of the litigation, in both State and Federal Courts, a 
certain ten acres of land was involved. It was a portion of the 
homestead allotment of Eliza Stechi, a full-blood enrolled Choc¬ 
taw Indian. The question involved was whether or not this 1 
particular ten acres was restricted after the death of the heirs 
of Eliza, said heirs having been born after March 4, 1906, the 
last of whom died in 1923. The question of restrictions deter¬ 
mined the validity of a certain contract. The validity of the 
contract determined the validity of the judgments obtained in 
the State Courts. 
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In 1933 the United States Government filed its bill in this 
court, making defendants all parties having any record interest 
in said ten acres of land, asserting that said ten acres was at all 
times restricted, that the contract and the judgments obtained 
in the State Courts were void, seeking to quiet title in certain 
full-blood Indian heirs, and the cancellation of said State Court 
judgments, as well as all adverse claims of the defendants of 
record, except an oil and gas lease in which the Carter Oil Com¬ 
pany and the Skelly Oil Company were interested, the purpose 
of making the oil companies parties being to secure a judgment 
requiring the oil royalties from said ten acres to be paid to the 
Secretary of the Interior as restricted funds of said full-blood 
Indian heirs. 

Ledbetter, trustee, in the suit in this court, asserted the 
validity of the contract in question, the validity of the State 
Court judgments and a sheriff’s deed to the ten acres in question. 
As against the oil companies Ledbetter, trustee, sought a judg¬ 
ment for the amount of oil royalties held by them and directing 
future payments to Ledbetter, trustee, rather than to the Secre¬ 
tary of the Interior. 

All of these matters in issue were determined in favor of H. A. 
Ledbetter, trustee. In rendering judgment the court not only 
decided all controverted questions in favor of Ledbetter, trus¬ 
tee, but directed the Secretary of the Interior to pay to him 
out of the royalties collected from said ten acres the amount 
of the State Court judgment. No judgment for the payment of 
money was rendered against the United States. The judgment 
of this court decreed only that the judgments obtained in the 
State Courts—one against Nellie Stechi and one against her 
estate—were valid judgments. 

In regard to that part of the judgment concerning the valid¬ 
ity of the State Court judgment and that part directing the 
Secretary of the Interior to pay, the Tenth Circuit Court of 
Appeals, speaking through Judge Bratton, said: 

Next comes the question of the effect of the judgment 
of the District Court of Carter County rendered in the 
suit which Nellie Stechi instituted against DuBois and 
Lee to cancel and set aside the contract. Since the 
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homestead was free of all restrictions against alienation 
at the time of the execution of the contract, that court 
clearly had jurisdiction of the subject matter and of 
the parties. The authenticity of the contract, the due 
performance on the part of Lee, the amount due him, 
his ownership of a part of the homestead, and his right 
to a lien on the remainder to secure the amount due 
him were issues tendered and adjudicated. That adju¬ 
dication is binding and constitutes res judicata as to 
the parties to the action. But it is contended that such 
judgment is not binding on the United States since 
it was not a party. The United States is not bound 
by the judgment of a state court in respect of restricted 
property of an Indian ward where it was not a party. 
Bowling v. United States, 233 U. S. 528, 34 S. Ct. 659, 
58 L. Ed. 1080. But as has been said, the property 
in question was not restricted at the time the judgment 
of the state court was entered. Nellie Stechi was un¬ 
restricted in her right to contract with respect to such 
property or to convey it. She exercised that right. A 
state court adjudicated her rights under the contract, 
and the decree has become final. A state court of 
competent jurisdiction in Oklahoma may render a valid 
judgment in respect of unrestricted property of an In¬ 
dian of the Five Civilized Tribes. And such a judgment 
constitutes res judicata as to the Indian, and it is not 
open to attack in a later suit brought by the United 
States, except on jurisdictional grounds, even though 
the United States was not a party to the suit. 

The remaining contention which calls for discussion 
is assuming that the homestead tract was not restricted 
against alienation, the decree errs in directing the Sec¬ 
retary of the Interior and the Superintendent and Dis¬ 
bursing Agent, respectively, of the Five Civilized Tribes 
to pay over the funds in their custody and control rep¬ 
resenting proceeds of royalties. Section 1 of the Act of 
January 27, 1933, 47 Stat. 777, supra, is relied upon to 
sustain the point. That section is textually limited to 
funds and securities under the supervision of the Secre- 
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tary of the Interior, belonging to, and only so long as 
belonging to, members of the Five Civilized Tribes of 
one-half or more Indian blood. It plainly applies only 
to moneys and securities belonging to Indians. The 
rights of Lee and his assignees to their share in the funds 
in the hands of the Secretary and his subordinates had 
become fixed and determined prior to the time the stat¬ 
ute became effective. For that reason, the statute has 
no application whatever to their share of such fund. 
United States v. I ekes, supra. 

The Secretary of the Interior, having refused to pay the judg¬ 
ments held valid by this court on July 5, Ledbetter, trustee, 
filed herein what he designates a motion for an order to show 
cause, asking this court to order the Secretary of the Interior 
and the Commissioner of the Five Civilized Tribes to appear 
herein and show cause why they have not paid said judgments. 
The United States government has opposed the issuance of 
such an order and raised the question, among others, that the 
Secretary of the Interior is not now and never has been a party 
to this action, and that by reason thereof that portion of the 
judgment herein directing the Secretary of the Interior to pay 
said judgments is void. For the first time the question is raised 
that the Secretary of the Interior and his subordinate officials 
are not parties to this suit. When the matter was before the 
Circuit Court of Appeals the contention was not there made 
that the trial court had no jurisdiction to make such an order for 
the reason that the Secretary and the Commissioner of the 
Five Civilized Tribes were not parties to the suit but rather 
that the funds then in the hands and custody of the Secretary 
of the Interior were restricted under the Act of January 27, 
1933, 47 Stat. 777. 

The decree entered by this court recites the appearances of 
the parties. It recites that the United States of America ap¬ 
peared by the United States District Attorney for the Eastern 
District of Oklahoma and then recites the appearance of the 
other parties to the suit. No mention is made of either the 
Secretary of the Department of the Interior, the Commissioner 
of the Five Civilized Tribes or D. Buddrus, Disbursing Agent 
for the Commissioner of the Five Civilized Tribes. The validity 
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of that part of the decree directing the named officials to pay the 
judgments is presented for determination at this time. If the 
Secretary of the Interior is a party to this action, I am of the 
opinion it is valid and final. If he is not a party, then that 
part of the order would not be valid. 

Many suits are either begun in this court by the United 
States government in behalf of members of the Five Civilized 
Tribes, or the government intervenes on behalf of such Indians 
in suits begun by others. In each instance the suit is begun by 
the United States government upon the authority of the Attor¬ 
ney General at the request of the Secretary of the Interior. It 
is an easy matter to fall into the habit of thinking of the Secre¬ 
tary of the Interior, who is the official of the United States gov¬ 
ernment charged with the responsibility of looking after re¬ 
stricted Indians and their property, as being the plaintiff. For 
the first time, however, the contention is made that by request¬ 
ing the suit to be instituted by the United States government 
the Secretary of the Interior becomes a party to the suit. The 
movant has presented no authority nor convincing argument 
that the Secretary of the Interior or his subordinate officials are 
parties to this action and before the court. If the Secretary of 
the Interior is a party to this action, then in every action begun 
by the United States government in its sovereign right or on 
behalf of a member of the Five Civilized Tribes the Secretary 
of the Interior in his official capacity and personally becomes a 
party, for all such actions are begun at his request. 

I am unable to reach the conclusion that the Secretary of the 
Interior in his individual capacity or officially is a party to this 
suit. There is no judgment of this court against him. The 
judgments which Ledbetter, trustee, seeks to collect are against 
certain named Indian members of the Five Civilized Tribes. 
The Indians have no funds or property out of which satisfac¬ 
tion of the judgments may be had, except funds in the custody 
of the Secretary of the Interior. The restricted funds of such 
Indians are not subject to court order. Those funds held by 
the Secretary and which rightfully belong to Ledbetter, trustee, 
are not subject to the control and supervision of the Secretary 
of the Interior. United States v. I ekes, 73 Fed. (2d) 844. And, 
in the proper court and in a proper action, in which the Secre- 
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tary is made a party, the movant herein may obtain relief. 
Having reached the opinion that the Secretary of the Interior 
is not a party to this action, it follows that that portion of the 
judgment directing him to do certain things exceeds the power 
of this court and is invalid. This court does not have inde¬ 
pendent jurisdiction of a mandamus action against the Secre¬ 
tary of the Interior, and in effect that is the nature of the 
remedy sought herein by the movant. 

While it may follow as a matter of law that the Secretary 
of the Interior is bound by the judgment of the court fixing the 
rights and liabilities of the parties, it does not follow that he 
is subject to the orders of this court in an action to which he 
is not a party with respect to the payment thereof. It is not 
believed that the Secretary of the Interior may now question 
the validity of the state court judgments nor the fact that the 
funds collected from the particular lands involved were and are 
unrestricted funds. Just why he has not paid these judgments 
is not disclosed to this court. It must be presumed by this 
court that there is some bona fide controversy between Led¬ 
better, trustee, and the Secretary concerning which the Secre¬ 
tary is entitled to be heard in a proper court. Mandamus, or a 
suit in the nature of mandamus, in a proper forum is available 
to the defendants to require the Secretary of the Interior to pay 
these judgments or so much thereof as may be paid out of the 
funds collected from the lands in question and which funds were 
unrestricted and are now unrestricted. United States v. Iekes, 
supra. Mandamus, however, must be brought in the proper 
forum, and this is not the proper forum in w’hich to bring a 
mandamus action against the Secretary of the Interior. 

The motion of Ledbetter, trustee, to require the Secretary 
to appear in this court and show cause why he has not paid the 
judgment is therefore denied. 

Eugene Rice, 
District Judge. 


EXHIBIT “D-4” 


In the United States Circuit Court of Appeals for the 10th 
Circuit, Sitting at Denver, Colorado 

No.- 

H. E. Ledbetter, Trustee, plaintiff 
vs. 

Eugene Rice, United States District Judge for Eastern 
District of Oklahoma, defendant 

application for permission to file original motion 

FOR AN ORDER DIRECTING THE DEFENDANT HEREIN TO 

ISSUE APPROPRIATE PROCESS TO ENFORCE JUDGMENT 

Now come the plaintiffs in the above entitled cause and re¬ 
spectfully submit to the court that on the 19th day of Septem¬ 
ber 1938 in that certain cause styled United States of America, 
Plaintiff vs. Robert E. Lee et al., No. 4460, in the United States 
District Court for the Eastern District of Oklahoma, a judg¬ 
ment was rendered in this cause. The pertinent portion thereof 
being as follows: 

It is further adjudged and decreed that H. E. Led¬ 
better, trustee, do have and recover judgment confirming 
the judgment in cause No. 14,648 in the District Court 
of Carter County, State of Oklahoma, on January 16, 
1928, and the judgment in cause No. 8171 in the District 
Court of McCurtain County, State of Oklahoma, on the 
13th day of August 1931, upon which there is due the 
sum of $36,765.16, together with 6% interest thereon 
from August 13, 1931, until paid, and the Secretary of 
the Interior and the Department of Interior and the 
Commissioner of the Five Civilized Tribes, and D. Bud- 
drus, disbursing agent for the Commissioner of the Five 
Civilized Tribes, be ordered and directed to pay said 
judgment out of the proceeds from the sale of oil and 
gas and casing-head gas derived from the lands herein 
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described and the said Secretary of Interior, Commis¬ 
sioner of Five Civilized Tribes, and D. Buddrus, 
cashier, be further ordered and directed to pay to 
said H. E. Ledbetter, trustee as aforesaid, the 40% of 
the proceeds from the sale of all oil, gas, and casing¬ 
head gas royalty derived from the SWVL of NE 1 /* of 
SW 1 ^, Section 15, Township 4 South, Range 2 West, 
from January 1,1928, until the second day of September 
1931. amounting to the sum of 81.849.84. 

It is further ordered that any funds which have been 
paid to the said superintendent of the Five Civilized 
Tribes or Secretary of Interior since September 2, 1931, 
for oil and gas or casing-head gas derived as royalty 
from said land, be paid to H. E. Ledbetter, trustee. 

The Plaintiffs further say that from said judgment, an appeal 
“was prosecuted to this court by the plaintiff in said cause and 
the judgment aforesaid was affirmed on December 21,1939, and 
thereafter the mandate was issued by the clerk of this court 
and forwarded to the clerk below and thereafter an order was 
made spreading said mandate of record in the trial court. 

Now Plaintiffs say that thereafter demand was made upon 
the parties directed to pay said moneys and payment was re¬ 
fused and in July 1940 the plaintiffs herein filed with the clerk 
below’ a motion for the said parties, against whom the aforesaid 
judgment had been rendered, to show* cause w'hy they had failed 
and refused to comply with the order and judgment of said court 
and on the 18th of January 1941 the defendant herein entered 
his order and judgment denying the motion to show cause. 

Now plaintiffs allege and state that they realize that they 
have a right to appeal from the order so made on the 18th of 
January 1941, but they say that the case here presented is one 
that this court should take original jurisdiction of upon their 
motion, w’hich is presented with application, for the reasons and 
upon the grounds as follows: 

A. That there are hundreds of suits filed in the United States 
District Court of Oklahoma as the suit here w’as originally filed 
and in each and all of said suits, including the one here filed, 
the United States of America was represented by the United 
States Attorney for the respective districts, where the suit was 





57 


filed., and the said suits so filed were filed upon the authority 
of the Attorney General of the United States and at the request 
of the Secretary of the Interior. 

B. Plaintiffs further say that the question here presented 
is rare and exceptional in this that the head of the Executive 
Department of the Government to wit, the Secretary of the 
Interior of the United States, takes the position that he can 
cause a suit to be filed and present to the court questions to be 
decided and if the questions decided are adverse to that con¬ 
tended for by him, then he contends he is not bound by the 
judgment and the plaintiffs say that this court should take 
jurisdiction of their motion which is presented with this appli¬ 
cation, direct the filing of same and this court should issue such 
order or orders directing the trial court to set aside the order 
of January 18th, 1941, and issue such order or orders as may be 
necessary to enforce the judgment of the trial court. 

C. Plaintiffs further say that the questions presented in this 
application, and in their motion for an order of this court di¬ 
recting the defendant to enforce the judgment theretofore ren¬ 
dered by him, is here raised for the first time and by reason 
of which it is important that the question be settled by this 
court. 

With this application the plaintiffs present their motion with 
the request that the court make an order permitting the same 
to be filed as an original action in this court and after hearing 
thereon, that this court make such order or orders as may be 
necessary against the defendant directing him to vacate the 
order of January 18th, 1941, and issue and make such order 
or orders as may be necessary. 

D. Plaintiffs further say that the real-estate and moneys 
involved in the cause styled United States vs. Lee et al., 
Number 4460, has been pending in the court of Oklahoma for 
approximately 15 years, and in this connection they say that 
the original suit was filed in Carter County, Oklahoma, in 1928 
and judgment rendered in favor of these plaintiffs and their 
grantors and assignors and the United States intervened in 
said cause in the State Court and caused the same to be removed 
to the United States District Court and the Indians against 
whom said judgment was rendered in the State District Court 
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appealed the same to the Oklahoma Supreme Court and there¬ 
after the Supreme Court affirmed the trial court’s judgment. 
That Judge R. D. Williams on motion of these plaintiffs 
remanded said cause to the State District Court, but no action 
on the part of the United States was taken in the State Court 
after the same had been remanded; that the Indians against 
whom the judgment was rendered filed their motion asking that 
the original judgment be set aside which was denied and an 
appeal was prosecuted to the Oklahoma Supreme Court, where 
the appeal was dismissed; thereafter the plaintiffs here filed 
a suit in the District Court of McCurtain County and that court 
held against the contention of these plaintiffs and they appealed 
to the Oklahoma Supreme Court, where that court reversed the 
District Court of McCurtain County and directed the trial court 
to enter judgment for these plaintiffs; that while said cause was 
pending in McCurtain District Court the United States filed 
this present suit styled United States vs. Lee et al. 

All of the facts stated herein are shown in the printed tran¬ 
script of record in cause Number 1862 of this court and by the 
opinion of this court rendered in said cause. 

Wherefore plaintiffs pray for an order authorizing the filing 
of said motion and that this court make such order or orders 
as may be necessary in the premises against the defendant 
herein, directing him to vacate the order of January 18, 1941, 
and enforce the judgment in cause No. 4460 in the United States 
District Court for the Eastern District of Oklahoma. 

H. E. Ledbetter, Trustee. 

By H. A. Ledbetter, Ardmore, Okla. 

Sigler & Jackson, Ardmore, Okla. 

Luther Bohannon, Okla. City, Okla . 


In the United States Circuit Court of Appeals for the 
10 th Circuit, Sitting at Denver, Colorado 

No.— 

H. E. Ledbetter, Trustee, plaintiff 

vs. 

Eugene Rice, United States District Judge for Eastern 
District of Oklahoma, defendant 

motion 

Now come the plaintiffs in the above-entitled cause and 
represent and state to the court that on the 19th of September 
1938, in a cause tried before Judge Eugene Rice, United States 
District Judge for the Eastern District of Oklahoma, sitting 
at Muskogee, Oklahoma, a judgment was rendered in favor 
of these plaintiffs, the style of which said suit was United 
States of America vs. Robert E. Lee, No. 4460, and in due time 
the plaintiff in said cause appealed from said judgment to the 
United States Circuit Court of Appeals, and this court accepted 
jurisdiction thereof for the purpose of determining all ques¬ 
tions presented by the record, the style of said cause being 
United States of America, Appellant, vs. Robert E. Lee et al., 
No. 1862, a reference to which said transcript of record is here 
made, as though the same was made a part of this motion, and 
on the 21st of December 1939 this court affirmed the judgment 
of the trial court, the opinion of this court being reported in 
108 Federal 2nd, Page 936. 

Plaintiffs further say that in due time the mandate of this 
court was issued and thereafter the same was spread of record 
in the court below, a copy of said mandate and the order spread¬ 
ing the same of record being attached to this motion and marked 
Exhibit A and B. 

Now Plaintiffs further say that thereafter demand was made 
upon the parties against whom said judgment was rendered 
for the payment of the judgment and payment thereof was 
refused. 

Plaintiffs further say that on the 5th of July 1940, these 
plaintiffs filed with the court below, their motion, a copy of 
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which is attached hereto and marked Exhibit C, wherein they 
ask the court for an order against said parties against whom 
said judgment was rendered to show cause why they had re¬ 
fused to abide by the order and judgment theretofore rendered 
on the 19th of September 193S and on the 15th day of July 1940, 
there was filed with the court below the response of the United 
States, a copy of which said response is attached hereto and 
marked Exhibit D and in said response it is asserted that the 
judgment so rendered on the 19th of September 193S was in 
effect, a judgment against the United States and was theretofore 
a void judgment, and it was also asserted that the Secretary of 
Interior and his subordinate agents were not parties to said 
cause, and by reason of which the judgment against the Secre¬ 
tary of Interior and his subordinate officers was void. 

Plaintiffs further say that on September 10th, 1940 the plain¬ 
tiff herein, defendant in the trial court filed his reply to the 
response of the United States of America, a copy of which said 
response is attached hereto and marked Exhibit E. 

Plaintiffs say that on the 18th of January 1941 the defendant 
herein made an order, overruling the motion to show cause, a 
copy of which said order is attached hereto, made a part hereof 
and marked Exhibit F. 

Plaintiffs further say that there is attached to this motion 
and marked Exhibit G the memorandum opinion of the trial 
judge, wherein it is said that the question of whether the Secre¬ 
tary of Interior and his subordinate officers was a party to said 
suit, is now raised for the first time. 

Plaintiffs say that in the transcript of record in cause Num¬ 
ber 1862 of this court, it is shown at page 2 of the record, the 
following: 

Since the Secretary of Interior was not a party to the 
suit, the decree below is erroneous, insofar as it directs 
the Secretary of Interior, the Superintendent for the 
Five Civilized Tribes, and the cashier or disbursing 
agent of the Five Civilized Tribes Agency, to pay over 
the royalties derived from said homestead allotment, 

and these plaintiffs say that this point and question was 
briefed by the appellant, the United States of America and 
the plaintiffs in this cause, appellees in Cause No. 1862, filed 
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their answer brief thereto and the opinion of this court in said 
cause passed on said question and held adversely to the con¬ 
tentions of the United States. 

Plaintiffs further allege and state that by the opinion of 
this court and its mandate, there was nothing left for the 
trial Judge to do except to enforce said judgment by appro¬ 
priate orders and process of said court, and although the 
defendant herein refused to make the order to show cause, it 
was his solemn duty to enforce the said judgment by appro¬ 
priate order or orders and process. 

Plaintiffs further represent to the court that they realize 
that they have a right of appeal from the order made on the 
18th of January 1941, but they say that by reason of the 
allegations and statements contained in their application for 
permission to file this motion, they feel and believe that they 
have a right to such order or orders of this court directed to 
the defendant herein, commanding him to vacate the order 
of January 18th, 1941, denying the motion to show cause and 
commanding and directing the said defendant herein to issue 
and make appropriate orders and to issue appropriate process 
for the purpose of enforcing said judgment so rendered in the 
case styled United States of America v. Robert E. Lee et al.. 
Number 4460, of the United States District Court for the 
Eastern District of Oklahoma. 

Wherefore, Plaintiffs pray for such order or orders as may 
be necessary, directed to the defendant herein, commanding 
him to vacate and set aside the order of January 18, 1941, 
denying the motion to show cause and that this court make 
such order or orders commanding and directing the defendant 
to issue such order or orders and to issue such process as may 
be necessary for the purpose of enforcing the judgment so ren¬ 
dered in said cause, styled, United States of America v. Robert 
E. Lee et at., Number 4460, of the United States District 
Court for the Eastern District of Oklahoma and that these 
plaintiffs have such other and further relief that they may be 
entitled. 

H. A. Lelbetter, 

Sigler & Jackson, 

Luther Bohanon, 
Attorneys for Plaintiff. 


EXHIBIT “E” 


United States District Court for the Eastern District of 

Oklahoma 

No. 3525 Equity 

Sophia Bohanan, plaintiff 
vs. 

Nellie Stechi, Skelly Oil Company, a corporation, A. K. 

Skinner, and J. N. Fortner, defendants 

The United States of America, intervener 

decree 

The above and foregoing cause of action came on for hearing 
at Ardmore, Oklahoma, by prior assignment on this third day 
of October 1927. And now there appeared this plaintiff, Sophia 
Bohanan, in her own proper person, and her solicitors, Moore 
and West, E. C. Armstrong, and Douglass Allen; and now there 
appeared for the intervener, United States of America, and for 
Nellie Stechi, defendant, its and her solicitors, Frank Lee, 
United States Attorney for the Eastern District of Oklahoma, 
and Philas S. Jones, Assistant United States Attorney for said 
district, and G. M. Barrett, John C. Head, and T. W. Hunter, 
solicitors for Nellie Stechi; and the defendant, Nellie Stechi, 
appeared in her own proper person, and defendants, A. K. Skin¬ 
ner and J. N. Fortner filed a disclaimer in this action, and 
Skelly Oil Company, a corporation, did not appear, but filed its 
answer. 

W'hereupon, this plaintiff and this intervener, United States 
of America, and Nellie Stechi announce ready for trial; where¬ 
upon there is introduced in this action all of the evidence of 
this plaintiff, Sophia Bohanan, and this intervener, United 
States of America, and this defendant, aforesaid, both oral and 
written, and each side doth rest its case; whereupon oral argu¬ 
ments are had to the court for this plaintiff and for this inter¬ 
vener, and for this defendant, Nellie Stechi, relative to the law 
and the evidence in this action. 
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Whereupon, on the 4th day of October 1927, the above- 
entitled cause of action is submitted to the court and taken; 
under advisement, the court allowing this plaintiff thirty days 
from and after this date in which to file her written brief, and 
the intervener and defendant, Nellie Stechi, are allowed thirty 
days thereafter in which to file their answer briefs in writing, 
and the plaintiff is allowed ten days thereafter in which to 
file her reply brief. 

Whereupon, said briefs were filed in this action according 
to the order of submission, and all of said briefs were duly con¬ 
sidered by this court in this action; and on the 13th day of June 
1929, the court filed its memorandum opinion in words and 
figures as follows, to wit: 

I find the issues of fact in favor of the defendants, and 
conclude the law in favor of the defendants. Set for 
June 26, 1929, at Muskogee, for entering decree. 

R. L. Williams. 

II. Now on this 26th day of June 1929, the court doth find 
all the issues of fact in the above-entitled action against plain¬ 
tiff, Sophia Bohanan, and concludes all issues of law in this 
action against this plaintiff, Sophia Bohanan, and finds that she 
take nothing in this action, because of her bill of complaint 
and amendments thereto ; and the court further finds the issues 
of law and fact in this action in favor of the intervener, United 
States of America, and in favor of the defendant, Nellie Stechi,. 
aforesaid. 

III. The court further finds from the evidence in this action, 
that there was filed for record and recorded in the office of 
Claudia McIntyre, county clerk of Carter County, Oklahoma, at 
2: 00 p. m. on December 9,1926, a certain instrument in writing 
which purports to be a homestead warranty deed; that said 
instrument aforesaid, purports to have been signed on the 8th: 
day of December 1926, by mark of Nellie Stechi, grantor, and 
conveyed unto J. N. Fortner and A. K. Skinner, grantees, the 

SW4 of the NE4 of the SW4 of Sec. 15, T 4 S, R 2 W,. 
together with all improvements therein and appurte¬ 
nances thereunto belonging; 

487813—42 - 5 . 
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and that said instrument further purports to have been ac¬ 
knowledged by Nellie Stechi, grantor, on the 8th day of De¬ 
cember 1926, before J. E. Dooley, notary public; that said 
instrument is recorded in deed record 68, on page 295 in deed 
record of the office of the county clerk of Carter County, Okla¬ 
homa; that said alleged warranty deed is null and void, and 
of no force and effect, and was not signed by the grantor, Nellie 
Stechi, there being no consideration whatever for its signature, 
and constitutes a cloud on the title to the real estate aforesaid, 
and should be cancelled by decree of this court as a cloud on 
the real estate of Nellie Stechi. 

IV. The court further finds from the evidence in this action, 
that there was filed for record and recorded in the office of 
Claudia McIntyre, county clerk of Carter County, Oklahoma, 
on December 9, 1926, at 2:10 o’clock p. m., in mortgage record 
48, on page 236. what purports to be a real estate mortgage; 
that same shows it to have been executed on the 8th day of 
December 1926, by A. K. Skinner to J. N. Fortner, of McCurtain 
County, Oklahoma, of an 

undivided */> interest in and to the SW. % of the NE. *4 
of the SW. of Sec. 15, T. 4 S., R. 2 W., of the Indian 
Base and Meridian, in Carter County, Oklahoma, and 
all the improvements thereon; 

that the said alleged real estate mortgage aforesaid purports to 
have been acknowledged by the said A. K. Skinner before J. E. 
Dooley, a notary public; that said alleged instrument in writ¬ 
ing appears of record and constitutes a cloud on the title to the 
real estate of Nellie Stechi, aforesaid, and is null and void and 
of no force and effect, and should be cancelled as a cloud on the 
title to said lands by proper decree of this court. 

V. The court further finds from the evidence in this action, 
that on the 8th day of December 1926, there was entered into 
by and between Nellie Stechi, party of the first part, and Sophia 
Bohanan. party of the second part, a contract whereby Nellie 
Stechi. party of the first part, agreed to pay unto Sophia 
Bohanan, party of the second part, the sum of $500.00 if said 
Sophia Bohanan would dismiss all suits and petitions of what¬ 
ever kind or character now’ pending against the party of the 
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first part in any court, either state or federal; that said contract 
purports to have been signed by Nellie Stechi, party of the first 
part, and Sophia Bohanan, party of the second part; that John 
J. Sutton and J. T. Moreland appeared as witnesses thereto; 
that said contract purports to have been acknowledged before 
J. E. Dooley, a notary public in and foi* McCurtain County, 
Oklahoma, on the 8th day of December 1926; that said contract 
aforesaid is null and void; and of no force and effect, and was 
given without consideration, and constitutes a cloud on the title 
to the real estate of Nellie Stechi, aforesaid, and that said con¬ 
tract should be cancelled by proper decree of this court. 

VI. And the court further finds that the title in and to the 
following described land, to wit: 

SE. 4 of NW. 4 of SW. 4 of Sec. 15, Twp. 4 S., R. 2 W., 
NW. 4 of SE. 4 of NW. 4 of Sec. 26, Twp. 5 S., R. 4 E., 
W. 2 of SW. 4 of NE. 4 of Sec. 30, Twp. 4 N., R. 6 W., 
SW. 4 of SE. 4 of SW. 4 of Sec. 24, Twp. 5 N., R. 1 W., 
W. 2 of E. 2 of NW. 4 of Sec. 25, Twp. 5 N., R. 1 W., 
SW. 4 of NW. 4 of NE. 4 of Sec. 20, Twp. 1 S., R. 6 W., 
W. 2 of NW. 4 of NW. 4 of Sec. 26, Twp. 1 S., R. 2 W., 
SW. 4 of NE. 4 of SW. 4 of Sec. 15, Twp. 4 S., R. 2 W., 
W. 2 of NW. 4 of NE. 4 of Sec. 30, Twp. 4 N., R. 6 W., 
SE. 4 of NE. 4 of SE. 4 of Sec. 23, Twp. 5 N., R. 1 W., 
E. 2 of SE. 4 of SE. 4 of Sec. 23, Twp. 5 N., R. 1 W., 
SW. 4 of SW. 4 of Sec. 24, Twp. 5 N., R. 1 W., NW. 4 of 
SE. 4 of SW. 4 of Sec. 24, Twp. 5 N., R. 1 W., 

be confirmed and declared to exist in the defendant, Nellie 
Stechi, subject to valid leases herein given and executed to the 
Skelly Oil Company, a corporation herein, and that the said 
Nellie Stechi be decreed to be the exclusive owner of said lands 
aforesaid. 

VII. It is further considered, ordered, and adjudged by this 
court that the alleged homestead warranty deed aforesaid, 
which purports to have been executed by Nellie Stechi to J. N. 
Fortner, A. K. Skinner, on the 8th day of December 1926, and 
acknowledged on said date before J. E. Dooley, a notary public 
of McCurtain County, Oklahoma, and now appearing of record 
and recorded in deed record book 68 on page 295 in the Office 
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of Claudia McIntyre, county clerk of Carter County, Oklahoma, 
be cancelled by decree of this court, set aside and held for 
naught, and that said deed have the same effect as if it never 
had been, and that same be declared as null and void, and of 
no force and effect, and that the lien heretofore existing by 
virtue of said deed on the Southwest Quarter of the Northeast 
Quarter of the Southwest Quarter of Section 15, Township 4 
South, Range 2 West, is hereby expunged by order of this court. 

VIII. It is further considered, ordered, and adjudged by 
this court that the alleged mortgage of real estate, which pur¬ 
ports to have been executed by A. K. Skinner on the 8th day 
of December 1926, to J. N. Fortner, grantee, of McCurtain 
County, Oklahoma, and which alleged real estate mortgage 
further purports to have been acknowledged before J. E. 
Dooley, notary public, on said date, aforesaid, and filed for 
record December 9, 1926, at 2:10 p. m. and recorded in 
mortgage record book 48, on page 236, and which real estate 
mortgage covers an undivided one-half interest in and to the 

SW. 4 of the NE. 4 of the SW. 4 of Sec. 15, Township 
4 South, Range 2 West of the Indian Base and 
Meridian, 

be cancelled and removed by decree of this court as a cloud on 
the title to said real estate aforesaid, and have the same force 
and effect as if said real estate mortgage had never been. 

IX. It is considered, ordered, and adjudged that the con¬ 
tract made and entered into on the 8th day of December 1926, 
by and between Nellie Stechi, party of the first part, and 
Sophia Bohanan, party of the second part, and signed by each 
of said parties, with John J. Sutton and J. T. Moreland as 
witnesses to said signatures, and which contract was duly 
acknowledged by J. E. Dooley, notary public on the 8th day 
of December 1926, and personally acknowledged before said 
notary public aforesaid, by Nellie Stechi and Sophia Bohanan 
be decreed by this court to have no force and effect whatever, 
and that said contract is a nullity and is hereby cancelled by 
proper decree of this court, and set aside and held for naught, 
and to have the same effect as if said contract had never been. 

It is therefore considered, ordered, and adjudged by this 
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court that the plaintiff, Sophia Bohanan, take nothing in this 
action, because of her bill of complaint and amendments 
thereto, and that the judgment and decree of this court be for 
the United States of America, as intervener, and for Nellie 
Stechi, defendant, on each issue of law and fact, and that valid 
title in and to the real estate aforesaid be declared to exist in 
Nellie Stechi, exclusively, and that she be declared to be sole 
and only owner of said real estate aforesaid, subject to any 
valid leases herein, and given and executed to the Skelly Oil 
Company herein, and that she be decreed to be the exclusive 
owner of said lands aforesaid, and that this plaintiff and the 
intervener and defendant pay its or her own costs. 

It is so ordered. 

R. L. Williams, 

Judge. 

Filed June 26, 1929. M. V. McClure, Clerk, U. S. District 
Court. 




[PLAINTIFF’S] MOTION FOR JUDGMENT ON THE PLEADINGS 

[Filed June 2, 1941] 

The plaintiff moves the Court for judgment on the plead¬ 
ings because the answer does not set up defenses sufficient in 
law. 

[DEFENDANT’S] MOTION FOR SUMMARY JUDGMENT 

[Filed June 2, 1941] 

On the complaint and answer including the exhibits thereto 
attached on file in this case and on the attached affidavit exe¬ 
cuted May 22, 1941, by William Zimmerman, Jr., Assistant 
Commissioner of Indian Affairs, the defendant moves for sum¬ 
mary judgment of dismissal of the complaint filed in this cause 
on the following grounds: 

I 

The court lacks jurisdiction because of the absence from 
this law suit of Sezzarine Lewis, Kelsey Samuel, Gardiner 
Samuel, Aaron Nelson Samuel, and Ozella Samuel, who are 
necessary and indispensable parties to this action. Those par¬ 
ties are necessary and indispensable because, as shown by the 
attached affidavit, they actively assert and claim ownership 
of the identical moneys which the plaintiff in this action seeks 
to compel the defendant to pay. The facts establishing the 
indispensability of those parties are more particularly set forth 
in paragraphs 1 to 11, inclusive, of the Second Defense of the 
Answer filed in this cause, and those allegations are incorporated 
by reference as a part of this motion. 

II 

As a further ground for a summary judgment of dismissal 
the defendant asserts the complaint fails to state a claim 
against the defendant upon which relief can be granted. 

William Zimmerman, Jr., being first duly sworn, deposes and 
says: 
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1. He is the Assistant Commissioner of Indian Affairs of the 
Department of the Interior, charged with the duty of assisting 
in the administration of Indian matters; 

2. He is familiar with the controversy involved in the case 
of H. E. Ledbetter, Trustee v. Harold L. I ekes, Secretary of the 
Interior, Civil No. 10457, in the United States District Court 
for the District of Columbia; 

3. The Secretary of the Interior has certain funds under his 
supervision representing the income and royalties derived from 
the sale of oil and gas produced from a duly approved lease of 
ten acres of land described as the S W 14 NE 14S W 14 of Section 
15, Township 4 South, Range 2 West, in Carter County, 
Oklahoma; 

4. The ten-acre tract originally comprised a part of the 
homestead allotment of Eliza Stechi, a full-blood Choctaw 
Indian. 

5. On November 9, 1918, Eliza died intestate leaving as her 
sole heirs her two minor children, Somner Stechi and Ledcie 
Stechi, both full-blood Choctaw Indians and both born after 
March 4, 1906. 

6. Somner died on January 10, 1919. leaving as his sole heir 
Ledcie. Ledcie died on August 15, 1923, leaving as her sole 
heir Nellie Stechi, an enrolled full-blood Choctaw Indian. 

7. During her lifetime Nellie Stechi was adjudged to be the 
sole owner of the ten-acre homestead tract and of all income 
derived therefrom by a decree entered January 26, 1929, in 
the case entitled Sophia Bohanon v. Nellie Stechie et al., United 
States of America, Intervener, Equity No. 3525 in the United 
States District Court for the Eastern District of Oklahoma. 

8. Nellie died on November 17,1929, leaving as her sole heirs 
at law Sezzarine Lewis, Kelsey Samuel, Gardiner Samuel, Aaron 
Nelson Samuel, and Ozella Samuel, all full-blood Choctaw 
Indians and members of the Five Civilized Tribes. 

9. At all times since the death of Nellie, the above-named 
heirs of Nellie have claimed to be the true owners of all of the 
proceeds and income derived from the ten-acre homestead tract 
and now held under the supervision and control of the Secre¬ 
tary of the Interior. That said heirs in repeated communica- 


70 


tions and by oral representations made to the affiant through 
their attorneys have actively asserted ownership of said funds 
and do now claim to be the owners of those funds. Further, 
those heirs assert that neither H. E. Ledbetter nor any of the 
persons he represents has any interest in said funds. 

(S.) William Zimmerman, Jr., 

William Zimmerman, Jr., 

Assistant Commissioner of Indian 
Affairs, Department of the Interior. 

Subscribed and sworn to before me this 22d day of May 1941. 

(S.) Jeff D. Ward, Jr., 

Notary Public. 

Comm. exp. 11-15-44. 

order for judgment on the pleadings 

[Entered October 3, 1941] 

This cause was heard on the plaintiff’s motion for judgment 
on the pleadings and defendant’s motion for summary judg¬ 
ment, and the Court having considered the motions and the 
pleadings and being fully advised in the premises it is this 
23d day of October 1941. 

Ordered and adjudged that plaintiff’s motion is sustained, 
the defendant’s motion is overruled; provided however that 
the defendant herein is given twenty days from the date of 
this order within which to file such amendments to his pleadings 
as may appear to him to be proper. 

Bolitha Laws, Justice. 

AMENDMENT TO ANSWER OF HAROLD L. ICKES, SECRETARY 

OF THE INTERIOR 

[Filed November 17, 1941] 

The defendant, by leave of court, amends his answer as 
follows: 

1. By striking the prayer on page 14 of the answer. 

2. By adding immediately after the paragraph stating the 
Fourth Defense the following: 
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FIFTH DEFENSE 

I 

After the death of Sumner Stechi and during the lifetime of 
Ledcie Stechi, two oil and gas leases were executed by Ledcie 
Stechi through her guardian. One lease, dated June 23, 1919, 
covered the ten-acre homestead tract. The other lease, dated 
October 20, 1919, covered the ten-acre surplus tract. Up to 
January 16, 1928, the date of the judgment rendered by the 
District Court of Carter County, Oklahoma (Exhibit A), all 
royalties derived from both leases were paid into the official 
custody of the Secretary of the Interior and at all times herein 
pertinent were under the control of the Secretary of the Interior 
in the District of Columbia and were never within the jurisdic¬ 
tion of the courts in Oklahoma. 

II 

On January 16, 1928, the date of the judgment rendered by 
the District Court of Carter County, Oklahoma, there was in 
the custody of the Secretary of the Interior the sum of $35,- 
514.99, representing the net proceeds of the income and incre¬ 
ment thereon, derived from the ten-acre homestead tract during 
the period from June 23, 1919, the date of the homestead oil 
and gas lease, to January 16,1928. For the basis of this com¬ 
putation, see Exhibit F attached hereto. 

III 

Beginning with January 16, 1928, the date of the judgment 
rendered by the District Court of Carter County, Oklahoma, 
and ending August 13, 1931, the date of the order confirming 
the sheriff’s sale of the ten-acre homestead tract in execution 
of that judgment, a total of $4,893.07 was paid by the operating 
oil and gas lessee as royalties on the oil and gas produced from 
the ten-acre homestead tract. Of that sum, $4,552.61 was paid 
to the heirs of Nellie and into the custody of the Secretary of the 
Interior, and $340.46 was paid to the plaintiff direct. An item¬ 
ized statement of the royalties paid during said period is set out 
in Exhibit G attached hereto. 



The plaintiff’s 40% share of said $4,893.07, as prescribed by- 
said Carter County judgment, equals $1,957.23, of which 
$340.46 already has been paid to the plaintiff, leaving a balance 
of $1,616.77. 

All royalties on oil and gas produced from the ten-acre home¬ 
stead tract after August 13, 1931, were paid to the plaintiff 
direct, except that the sum of $50.76 erroneously was paid into 
the custody of the Secretary of the Interior as royalties on gas 
produced from the ten-acre homestead tract subsequent to 
August 13, 1931, the date of the order confirming the sheriff's 
sale. An itemized statement of the royalties on gas erro¬ 
neously paid is set out in Exhibit H, attached hereto. 

Wherefore the defendant alleges that there now is in his 
custody the sum of $1,667.53 ($1,616.77 plus $50.76) represent¬ 
ing the plaintiff’s share of the royalties on oil and gas produced 
subsequent to January 16,192S, the date of the Carter County 
judgment, which defendant hereby tenders. 

IV 

No judgment has been rendered by any court declaring, ad¬ 
judging, or decreeing the plaintiff or any of his beneficiaries or 
their predecessors to be the owners of any interest in any part 
of the funds derived from the ten-acre homestead tract prior 
to January 16, 1928, the date of the judgment rendered by the 
District Court of Carter County, Oklahoma, or of any interest 
in the 60% of the funds derived from this ten-acre homestead 
tract between January 16, 1928, and August 13,1931, the date 
of the order confirming the sheriff's sale of the ten-acre home¬ 
stead tract. 

The judgments of the District Court of Carter County, Okla¬ 
homa, the District Court of McCurtain County, Oklahoma, and 
the United States District Court for the Eastern District of 
Oklahoma, on which the plaintiff relies, in no way decree the 
plaintiff or his beneficiaries or successors to be the owner of 
any interest in any of the moneys derived from the home¬ 
stead tract prior to January 16, 192S, or of any interest in 
60% of the money derived from the homestead tract between 
January 16, 1928, and August 13. 1931, nor are said judgments 
or any of them liens upon those funds by virtue of the statutes 
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of Oklahoma or elsewhere. Those funds are under the super¬ 
vision of the defendant as Secretary of the Interior and belong 
to the full-blood restricted Indian heirs of Nellie Stechi, de¬ 
ceased, and therefore by virtue of the provisions of section 1 
of the Act of January 27, 1933, c. 23, 47 Stat. 777, those funds 
are restricted property, are subject to the exclusive jurisdic¬ 
tion of the defendant as Secretary of the Interior until April 
26, 1956, and are not liable for the payment of any judg¬ 
ment rendered by any court in the State of Oklahoma or else¬ 
where. 

SIXTH DEFENSE 

The payment of the claim of the plaintiff from restricted 
moneys in the custody of the Secretary of the Interior is a mat¬ 
ter within the sole discretion of the Secretary and his judgment 
cannot be controlled by an order in the nature of mandamus. 

Wherefore, the defendant hereby tenders the sum of $1,- 
667.53 and requests that the complaint be dismissed with costs 
to the defendant. 


Exhibit “F” 


Statement Shouting Basis of Computation of Sum of $35J>14.99 Representing 
the Net Proceeds of the Income and Increment Thereon Derived From 
the Homestead Tract During the Period Beginning June 23, 1919, and 
Ending January 16, 1928 



Homestead 

Surplus 

Total 

Bonus, rents, royalties... 

$75,047.67 

9,178.72 

$97.119.14 
11,878.23 

$172.166.81 
21,056.95 

Increment earned by the invested proceeds. 

Total of bonus, rents, royalties, and incre¬ 
ment earned by the invested proceeds.... 
Disbursements. 

84.226.39 

48.711.40 

108,997.37 

63,037.86 

193,223.76 

111,749.26 

Balance on hand on January 16,1928. 

35,514.99 

45,959.51 

81.474.50 
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EXHIBIT “G” 


Statement of Royalties on Qas and Oil Produced from Homestead Tract 
During Period Beginning January 16, 1928, and Ending August 13,1931 


Month and royalty 

Homestead 

Credited to 
lessor 

Credited heirs 
of Nellie 

Paid direct to 
Leo’s successor 

January 1928—Oil royalty, January 16-31, in¬ 
clusive____ 

$56.01 

& 14 
143.72 
13.98 

141.13 

14.41 

137.35 

12.60 

112.49 

12.68 

139.51 
11.66 

141.30 

16.35 

114.51 
16 71 

115.63 
14.94 
148.58 
18.23 
117.21 
11.12 
148.07 
11.22 
117.44 
10.96 

107.14 
14.20 

105.20 
14. 61 
106 32 
15.13 
144.03 

14.51 

158.39 
12.83 
156 95 
16 43 
129.05 
11.55 
156 40 



January 1928—Oas royalty, January 16-31, in¬ 
clusive___ 



February 1928—Oil royalty_ 



February 1928—Gas royalty.. 



Mareh 1928—Oil royalty _. . 



March 1928—Gas royalty__ 



April 1928—Oil royalty____ 



April 1928—Gas royalty.. 



May 1928—Oil royalty _ 



May 1928—Gas royalty... 



June 1928—Oil royalty...__ 



June 1928—Gas royalty__ 



July 1928, Oil royalty___ 



July 1928—Gas royalty_ 



August 1928—Oil royalty.... 



August 1928—Gas royalty..... 



September 1928—Oil royalty... 



September 1928—Gas royalty... 



October 1928—Oil royalty.... 



October 1928—Gas royalty.. 



November 1928—Oil royalty. 



November 1928—Gas royalty____ 



December 1928—Oil royalty.. 



December 1928—Gas royalty.. 



January 1929—Oil royalty.. 



January 1929—Gas royalty..... 



February 1929—Oil royalty... 



February 1929—Gas royalty... 



March 1929—Oil royalty... 



March 1929—Gas royalty... 



April 1929—Oil rovalty... 



April 1929— Gas royalty.. 



May 1929—Oil royalty_ 



May 1929—Gas royalty_ 



June 1929—Oil royalty___ 



June 1929—Gas royalty_ 



July 1929—Oil royalty____ 



July 1929—Gas royalty..... 



August 1929—Oil royalty.. 



August 1929—Gas royalty. 



September 1929—Oil royalty. 
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Statement of Royalties on Gas and Oil Produced from Homestead Tract 
During Period Beginning January 16. 1928, and Ending August 18, 1931 — 
Continued. 


Month and royalty 

Credited to 
lessor 

Homestead 

Credited heirs 
of Nellie 

Paid direct to 
Lee’s successor 

September 1929—Gas royalty_ 

$11.63 



October 1929—Oil royalty...__ 

127.51 



October 1929—Gas royalty.... 

12.65 



November 1929—Oil royalty_ 

125.17 



November 1929—Gas royalty__ 

10.19 



December 1929—Oil royalty___ 

126. S3 



December 1929—Gas royalty___ 

10.31 



January 1930—Oil royalty__ 

123.04 



January 1930—Gas royalty_ 

6.47 



February 1930—Oil rovalty_ 

86.37 



February 1930—Gas rovalty__ 

6.34 



March 1930—Oil royalty_ 

105.16 



March 1930—Gas royalty_ 

7.22 



April 1930—Oil royalty.... 

82 17 



April 1930—Gas royalty___ 


$7.06 


May 1930—Oil royalty.... 


84.29 


May 1930—Gas rovalty____ 


9.67 


June 1930—Oil royalty___ 


111.22 


June 1930—Gas rovalty___ 


7.43 


July 1930—Oil royalty.___ 


83.75 


July 1930—Gas royalty. . _ 


5.84 


August 1930—Oil rovalty_ 


107.13 


August. 1930—Gas royalty . ... 


5.59 


September 1930—Oil royalty_.... 


82 38 


September 1930—Gas royalty .._ 

4.92 



October 1930—Oil rovalty . _ 


101.39 


October 1930—Gas royalty _ 

4.89 



November 1930—Oil royalty___ 

40.95 



November 1930—Gas royalty_ 

272 



December 1930—Oil royalty_ 

62 41 



December 1930—Gas royalty_ 

2 87 



January 1931—Oil royalty_ 



$62 30 

January 1931—Gas royalty_ 

2 0-1 



February 1931—Oil rovalty_ 



61.83 

February 1931—Gas royalty_ 

2 74 



March 1931—Oil royalty. _ 



58.21 

March 1931—Gas royalty_.... 

2 44 



April 1931—Oil royalty__ 



50.19 

April 1931—Gas rovalty 

2 43 



May 1931—Oil royalty_ 



49.86 

May 1931—Gas royalty. ____ 

1.80 



June 1931—Oil royalty 



28.28 

June 1931—Gas royalty__ 

1.77 



July 1931—Oil royalty_ 



22 08 

July 1931—Gas royalty___ 

290 



August 1931—Oil royalty Aug. 1-12..._ 



7.71 

August 1931—Gas royalty Aug. 1-12__ 

223 




3.946.86 

605.75 

340.46 











































































EXHIBIT “H” 


Statement of Royalties Erroneously Paid to Secretary of the Interior on 
Gas Produced From Homestead Tract Subsequent to August 13, 1931 


Month 

Royalty 

Amount 

August 1931 . 

Gas royalty, 8-13 to 8-31. 

$3.53 

September 1931. 

Gas royalty. 

5.57 

October 1931. 

Gas royalty...... 

5.40 

November 1931... 

Gas royalty.. 

4.47 

December 1931 .... 

Gas royalty____ 

2.72 

January 1932... 

Gas royalty.. 

2.85 

February 1932. 

Gas royaltv..... 

1.83 

March 1932 . 

Gas rovalty....... 

2.27 

April 1932 . 

Gas royalty. 

2.72 

May 1932 . 

Gas royalty. 

1.87 

June 1932 . 

Gas royalty... 

2.08 

July 1932. 

Gas royalty. 

2.11 

August 1932 . 

Gas royalty. 

2.21 

September 1932 . 

Gas royalty. . 

2.32 

October 1932 . 

Gas royalty.___ 

2.71 

November 1932. 

Gas royalty. 

2.76 

December 1932. 

Gas royalty.... 

3.34 

Total. 


50.76 
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[DEFENDANT’S] MOTION FOR SUMMARY JUDGMENT 

[Filed December 17, 1941] 

On the complaint, the answer as amended and its exhibits 
and the affidavit executed May 22, 1941, by William Zimmer¬ 
man, Jr., Assistant Commissioner of Indian Affairs, the de¬ 
fendant moves that upon payment of $1,667.53 summary judg¬ 
ment be granted, dismissing the complaint on the grounds: 

I 

The complaint fails to state a claim against the defendant 
beyond the sum of $1,667.53 tendered upon which relief can 
be granted. 

II 

The payment of the claim of the plaintiff beyond the sum 
$1,667.53, by the Secretary of the Interior is a matter within 
the sole discretion of the Secretary and his judgment cannot 
be controlled by an order in the nature of a writ of mandamus. 

III 

The court lacks jurisdiction because of the absence of 
Sezzarine Lewis, Kelsey Samuel, Gardiner Samuel, Aaron 
Nelson Samuel, and Ozella Samuel, who are indispensable 
parties to this action. Those parties are indispensable be¬ 
cause, as shown by the affidavit of William Zimmerman, Jr., 
Assistant Commissioner of Indian Affairs, they actively claim 
and assert ownership of the identical monies -which the plain¬ 
tiff in this action seeks to compel the defendant to pay. The 
facts establishing the indispensability of those parties are 1 
more particularly set forth in paragraphs numbered one to 
eleven, inclusive, of the second defense of the answer filed in 
this cause, and those allegations are incorporated by reference 
as a part of this motion. 


(7S) 
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PLAINTIFF’S RENEWAL OF MOTION FOR JUDGMENT ON 

THE PLEADINGS 

[Filed December 19, 1941] 

The plaintiff renews his motion for judgment on the plead¬ 
ings because the amended answer does not set up defenses 
sufficient in law. 

MEMORANDUM OPINION 

[Filed May 21, 1942] 

Suit in the nature of mandamus to compel the defendant,. | 
as Secretary of the Interior, to pay over certain funds held by 
him in trust for Indians. Each party to the suit has filed a 
motion for summary judgment based upon the pleadings, 
exhibits, and stipulations of counsel. 

Defendant concedes that some of the funds held by him, 
namely, those which came into his possession after January 
16, 1928, are payable to plaintiff, his rights to them having 
been established by a judgment rendered by the District Court j 
of Carter County, Oklahoma, on the date mentioned. How¬ 
ever, defendant maintains that the balance of the funds held 
by him are not subject to any lien established in favor of 
plaintiff and that rights to the funds may not be established 
by the present mandamus suit, to which adverse claimants 
are not parties. Plaintiff claims his rights heretofore have 
been definitely established by proceedings in Courts of com¬ 
petent jurisdiction, whose decisions constitute res adjudicata 
of the issues here attempted to be raised. 

Plaintiff derives his claim through Robert E. Lee, an attorney, 
who had certain rights and who succeeded to the remaining 
rights under a contract made August 17, 1923, between him 
and another attorney named T. H. DuBois, on the one hand, 
and Nellie Stechi, a full-blood Choctaw Indian, on the other 
hand. By this contract, Lee and DuBois, in consideration of 
their undertaking to represent Nellie Stechi, were granted a 
forty percent interest in whatsoever might be recovered from 
the claim of Nellie Stechi against the estate of her deceased 
granddaughter, Ledcie Stechi. It subsequently developed 

487813—12-6 
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that Nellie Stechi succeeded in establishing ownership of lands 
in Oklahoma which had belonged to her granddaughter and 
also established consequent rights to royalties under leases of 
such lands executed in June and October 1919. 

In a suit brought before the District Court of Carter County, 
Oklahoma, the validity of the contract between Lee and 
DuBois and Nellie Stechi was brought into question. On 
January 16, 1928. following a trial, the contract was upheld 
and Lee was granted judgment against Nellie Stechi for 
830,791.80 as well as certain liens on real estate and royalties 
(Nellie Stechi v. T. H. DuBois and Robert E. Lee, No. 14,648, 
District Court of Carter County, Oklahoma). As part of the 
findings of the Court, the money judgment of $30,791.80 is 
identified as being 40% of the royalty oil produced and sold 
from the Southwest quarter of the northeast quarter of the 
southwest quarter of Section 15, Township 4 South, Range 2 
West, and which royalty was produced and sold during the 
years 1921, 1922, 1923,1924, 1925, 1926, and 1927.” The find¬ 
ings of the Court also referred to a 40% interest in the specified 
land, “together with all rents and royalties accruing therefrom 
from and after January 1, 1928.” 

After the death of Nellie Stechi, which occurred on November 
17, 1929, Robert E. Lee and plaintiff in the case at bar, as 
owners of the judgment rendered in the District Court of Carter 
County, asserted rights, by virtue of their judgment, against 
the administrator of the estate of Nellie Stechi, appointed in 
McCurtain County where Nellie Stechi was domiciled. These 
rights were contested by litigation with the administrator and 
the heirs of Nellie Stechi, which, after being carried to the 
Supreme Court of Oklahoma (Lee v. Epperson, 168 Oklahoma 
220, 32 P. 2d 309), resulted in an allowance against the admin¬ 
istrator in the sum of 836,765.16 and interest. 

Another proceeding in reference to the claim of Lee was 
instituted by the United States in its own right and in its 
capacity as guardian of the full-blood Choctaw Indians who 
were the heirs of Nellie Stechi. This suit was brought in the 
United States Court for the Eastern District of Oklahoma, 
amongst other things, to establish and quiet title in the home- 


81 


stead and surplus allotments; to establish title and right to all 
royalties theretofore or thereafter derived under the two leases, 
or otherwise, including royalty funds which had accumulated 
in the custody of the Secretary of the Interior; to bar all claims 
of plaintiff and his assignor to any right, title, interest, or estate 
in such lands and royalty funds; to cancel of record the contract 
between Nellie Stechi and DuBois and Lee, the judgment of the 
District Court of Carter County, the order confirming the sale. 
After hearing, a decree was entered by the Court which provided 
that the United States take nothing for the benefit of the heirs 
of Nellie Stechi; that the judgment of the District Court of 
Carter County was valid; that the title in the then present 
owners be quieted; and that the royalty funds accrued and 
accruing in the hands of the Secretary of the Interior and other 
royalties retained by the lessees be awarded and paid accord¬ 
ingly. The United States appealed this case, maintaining, 
among other things, that the land constituting the homestead 
allotment by law was restricted against alienation by Nellie 
Stechi at the time of the execution of the contract which she 
made with DuBois and Lee. The United States Circuit Court 
of Appeals for the Tenth Circuit ruled against this contention, 
holding that “Nellie Stechi inherited the homestead allotment 
free of restrictions against alienation.” It further held that 
“the authenticity of the contract, the due performance on the 
part of Lee, the amount due him, his ownership of a part of the 
homestead, and his right to a lien on the remainder to secure 
the amount due him were issues tendered and adjudicated. 
That adjudication is binding and constitutes res ad judicata as 
to the parties to the action.” The Appellate Court accordingly 
affirmed the judgment of the District Court. United States v. 
Lee, 108 Fed. 2d 936,942. 

From the various suits with respect to the claim of Lee, it 
seems to me the following points, controlling upon the Court in 
the case at bar, were established by Courts of competent juris¬ 
diction : First, the validity of the contract of August 17, 1923, 
granting plaintiff’s assignor and associate counsel a forty per¬ 
cent interest in whatsoever was recovered by Nellie Stechi 
against the estate of her granddaughter; second, that what was 
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recovered by Nellie Stechi against the estate of her grand¬ 
daughter. following employment of counsel, consisted of real 
estate and royalties from leases on said real estate which had 
accrued after June 1919; third, plaintiff’s assignor has a valid 
claim for S36.765.16. plus interest, against the estate of Nellie 
Stechi (part of which estate I understand is admitted to con¬ 
sist of funds held by defendant. Secretary of the Interior); 
fourth, that the funds held by defendant in the case at bar 
arc unrestricted and were unrestricted as of the time they came 
into his hands. 

What is there left which is open to controversy in this suit? 
Defendant does not seek to put in issue any of the points men¬ 
tioned as having been established; he simply claims they were 
not decided by any litigation to which he was a party, and 
further that inasmuch as no lien was specifically declared 
against royalties in his hands which were received prior to 
January 192S, the present proceeding must be construed as one 
seeking to establish a lien and thus one to which adverse claim¬ 
ants are necessary parties. 

I am of opinion there was no requirement that the Secretary 
of the Interior be made a party to any of the suits which 
established the rights of Lee to the funds in question. Such 
funds were decided to be unrestricted in a suit to which the 
United States, of which the Secretary is an agent, was a party— 
in fact the moving party—and the Secretary is bound by the 
decision. Being unrestricted, litigation between adverse 
parties claimant to such funds would not concern the Secretary 
of Interior, who had neither interest nor control in respect of 
them. 

This leaves to be determined the question as to whether 
rights to the funds received prior to January 1928 have been 
established. It is true that the decision by the District Court 
of Carter County did not specifically declare a lien against royal¬ 
ties prior to 1928. But it did establish the validity of a con¬ 
tract which effectively granted an assigned interest in such 
royalties. This Court must give as much effect to a contract, 
upheld by judgment of a Court of competent jurisdiction, which 
grants an assigned interest in funds as to a judgment of Court 
establishing a specific lien on such funds. Moreover, the par- 
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ties to the contract or those succeeding to their interests have 
no more right in these proceedings to attack a contract estab¬ 
lished by the Court than they have to attack a lien established 
by the Court. The case of United States ex rel Warren v. 
I ekes, Secretary of the Interior, 64 App. D. C. 27, decides that 
an admitted contract precisely like the one here in question, is 
an equitable assignment of funds in the hands of the Secretary 
of the Interior which may be enforced by mandamus proceed¬ 
ings. In that case the sole parties to the suit were the attorney 
claimant and the Secretary of the Interior, as in the case at 
bar. There can be no difference in law between the effect 
of an admitted contract and one the validity of which has been 
established by litigation. And there is no difference as to the 
necessity of parties between a suit to enforce rights under an 
admitted contract and one to enforce rights under an estab¬ 
lished contract—if the parties are necessary to be named in 
one instance, they are necessary in the other. Therefore, I 
see no distinction between the case at bar and the case of 
United States ex rel Warren v. I ekes, supra, which, of course, 
is binding on this Court. 

From my study of the file and exhibits in the case at bar, 
it appears that beginning with a suit filed in 1926 and continu¬ 
ing until the present—a period of sixteen years—a number 
of suits and proceedings have been taken in the Courts to 
establish and collect the claim here asserted. In these suits, 
it appears all parties in interest, or their predecessors in in¬ 
terest, have had their days in Court. In every suit and pro¬ 
ceeding, plaintiff’s assignor and plaintiff ultimately have been 
successful. I find no showing made that any issues now are 
sought to be framed in opposition to plaintiff’s claim, which 
are different from those heretofore decided. On the other hand, 
it appears to me that the adding of parties to this suit and the 
pursuit of a trial of any question as to ownership of the funds 
in the hands of the Secretary of Interior could accomplish no 
decision against the plaintiff which would not overrule rights 
heretofore definitely fixed in his favor by Courts of competent 
jurisdiction. Under these circumstances, the ends of justice 
seem to require that the prolonged litigation should be brought 
to a close. 
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Accordingly, plaintiff’s motion for summary judgment will 
be granted. Defendant’s motion for summary judgment will 
be overruled. 

(S) Bolitha J. Laws, Justice. 

ORDER GRANTING JUDGMENT FOR PLAINTIFF ON THE 

PLEADINGS 

[Filed June 11, 1942] 

This cause coming on to be heard on the original complaint 
herein, the amended answer of the defendant, and plaintiff 
having renewed his motion for judgment on the pleadings, and 
the defendant having moved for summary judgment, and coun¬ 
sel having been heard, and the cause having been considered by 
the Court, it is, this 11th day of June 1942. 

Ordered, adjudged, and decreed that the motion of the 
plaintiff for judgment on the pleadings be and the same hereby 
is granted, and the motion of the defendant herein for sum¬ 
mary judgment be and the same hereby is denied. 

It is further adjudged, ordered, and decreed that the defend¬ 
ant herein, Honorable Harold L. Ickes, Secretary of the In¬ 
terior, be and he is hereby commanded to pay to the plaintiff 
as trustee the sums of thirty-six thousand six hundred seventy- 
five dollars and sixteen cents ($36,675.16), with interest at six 
percent per annum from August 13, 1931, until paid and one 
thousand eight hundred forty-nine dollars and eighty-four 
cents ($1,S49.S4) with interest at six per cent per annum from 
September 19, 1938, until paid. 

Bolitha Laws, Justice. 

NOTICE OF APPEAL 

[Filed July 10, 1942] 

To: 

Mr. Neil Burkinshaw, 

930 Shoreham Building, Washington, D. C. 

Mr. Daniel B. Maher, 

930 Shoreham Building, Washington, D. C. 

Mr. Frank N. Goodwin, 

Mills Building, Washington, D. C., 

Attorneys for Plaintiff. 
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Please take notice that Harold L. Ickes, Secretary of the In¬ 
terior, the defendant herein, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the final 
judgment entered in this action on June 11,1942. 

DESIGNATION OF RECORD 

[Filed September 15, 1942] 

Comes now Harold L. Ickes, Secretary of the Interior, de¬ 
fendant herein, by his undersigned attorney, and designates 
the following to be contained in the record on appeal: 

1. Complaint filed March 6, 1941. 

2. Answer filed May 7, 1941. 

3. Plaintiff’s motion for judgment on pleadings filed June 2, 
1941. 

4. Defendant’s motion for summary judgment and affidavit 
filed June 2, 1941. 

5. Stipulations 1 and 2. 

6. Order granting plaintiff’s motion for judgment on the 
pleadings and denying defendant’s motion for summary 
judgment dated October 23, 1941. 

7. Amended answer filed November 17, 1941. 

8. Defendant’s motion for summary judgment filed Decem¬ 
ber 17, 1941. 

9. Plaintiff’s motion for judgment on the pleadings filed 
December 19, 1941. 

10. Defendant’s objections to proposed order filed January 
19, 1942. 

11. Order for reargument entered February 20, 1942. 

12. Memorandum opinion entered May 21, 1942. 

13. Order granting judgment for plaintiff on the pleadings 
and denying motion of defendant for summary judgment 
entered June 11, 1942. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 8337 

Harold L. Ickes, Secretary of the Interior, appellant 

v. 

H. E. Ledbetter, Trustee, appellee 


APPEAL FROM TEE DISTRICT COURT OF TEE UNITED STATES FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR HAROLD L. ICKES, APPELLANT 


opinion below 

The opinion of the district court is not reported. It may 
be found at pp. 79-84 of the appendix. 

jurisdiction 

This appeal is from a judgment (App. 84) entered June 11, 
1942 (App. 84). Notice of appeal was filed July 10, 1942 
(App. 85). The jurisdiction of this Court is invoked under 
section 128 of the Judicial Code as amended, 28 U. S. C. sec. 
225 (a). 

QUESTIONS PRESENTED 

1. Whether the district court erred in granting mandatory 
relief. 

2. Whether the district court erred in allowing recovery of 
interest. 

3. Whether the district court erred in granting judgment on 
the pleadings for approximately $61,862.80, when the fund 
liable to meet the plaintiff’s claims, according to the uncon- 

(l) 
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tradicted allegation of the amended answer, amounted to only 
§35,514.99. 

4. Whether the district court erroneously granted judgment 
on the pleadings for §1,849.84, when the question of amount 
was controverted. 

STATEMENT 

This was an action to compel the Secretary of the Interior 
to pay over funds held for the benefit of Indians. The essen • 
tial facts may be summarized as follows: 

Carter County judgment .—In 1923 Nellie Stechi, a full-blood 
Choctaw Indian of the Five Civilized Tribes of Oklahoma, 
made a contract with Robert E. Lee and T. H. DuBois, attor¬ 
neys, whereby she employed them to establish her right to the 
estate of her deceased daughter, Eliza Stechi, and agreed to 
pay them for their services 40 percent of whatever property she 
was established to have inherited from the daughter (App. 3). 
The contract was never approved by the Secretary of the In¬ 
terior or any court (App. 3). Eliza Stechi was a full-blood 
Choctaw Indian who had received a homestead allotment of 
land in Carter County, Oklahoma, which was subject to re¬ 
strictions on alienation under the Act of May 27, 1908, 35 Stat. 
312. After her death in 1918, the homestead, as provided by 
section 9 of the Act of May 27, 1908, continued subject to 
restriction for the benefit of her two children who were born 
after March 4, 1906 (App. 1-2). One of the children died 
shortly after the mother (App. 2). The other child executed 
an oil and gas lease on a ten-acre part of the homestead allot¬ 
ment, under which substantial royalties from oil and gas pro¬ 
duced and sold under the lease were paid to the Secretary of 
the Interior (App. 2). This child died in 1923, and, pursuant 
to the provisions of section 9 of the Act of May 27, 1908, the 
homestead allotment of Eliza Stechi then descended to her 
heirs. 

In 1928 Nellie Stechi filed suit in the District Court of Carter 
County seeking to cancel the attorneys’ contract for fraud, and 
Lee and Dubois counterclaimed on the contract (App. 4-5). 
On January 16, 1928, Lee 1 recovered judgment against Nellie 

1 Dubois, having performed little service under the contract, had disclaimed 
interest (App. 3). 


3 


Stechi for $30,791.80, representing 40 percent of the royalties 
paid under the lease; 40 percent of the ten acres of the home¬ 
stead subject to the lease, together with 40 percent of the royal¬ 
ties accruing after January 1,1928; 40 percent of the remainder 
of the homestead; and a lien on the remaining 60 percent to 
secure payment of the money judgment (App. 5, 27-30). Nel¬ 
lie appealed, but pending the appeal she died. Thereafter the 
appeal was revived in the name of her heirs, 2 and the judgment 
was affirmed. Stechi v. Lee, 145 Okla. 41, 291 Pac. 50 (1930). 
Subsequently the 60 percent interest in the homestead was sold 
under execution to H. E. Ledbetter, Trustee, 3 for $875.00 
(App. 32). On August 13, 1931, Ledbetter obtained an order 
reviving the suit in the name of the administratrix of Nellie's 
estate; confirming the execution sale; and granting deficiency 
judgment for $30,791.80, with 6% interest from January 16, 
1928, less the $875.00 (App. 6, 31-32). The heirs of Nellie 
Stechi appealed, but their appeal was dismissed for lateness. 
Lewis v. Lee, 159 Okla. 257,15 P. 2d 3 (1932). 

McCurtain County judgment. —Meanwhile, on Aug 115 * 13, 
1931, an administratrix of Nellie’s estate having been appointed 
in McCurtain County and she having refused to allow defend¬ 
ants’ claim based upon the Carter County judgment of Janu¬ 
ary 16, 1928, Ledbetter, Trustee, filed suit against her in the 
District Court of McCurtain County to compel allowance of 
the claim. Judgment was entered in her favor on the ground 
the claim was too late. Ledbetter appealed, the judgment was 
reversed, and the case was remanded. Lee v. Epperson, 168 
Okla. 220, 32 P. 2d 309 (1934). Subsequently, on August 31, 
1934, judgment was entered in the District Court of McCur¬ 
tain County requiring the administratrix to allow the claim in 
the amount of $36,765.16 4 with 6 percent interest from August 
13, 1931 (App. 8, 37-38). 

Judgment of the federal district court. —In January 1933, the 
United States filed suit against Lee and others in the United 
States District Court for the Eastern District of Oklahoma, seek- 

2 There were five heirs, all full-blood Choctaw Indians (App. 4). 

* Ledbetter was Trustee for those to whom Lee had assigned the judgment 
(App. 1). 

* Representing $30,791.80, the amount of the Carter County judgment, with 
interest from 1928, less $875.00 realized from the Carter County sheriffs 
sale. 
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ing to cancel the attorney’s contract and to nullify the state 
court proceedings based thereon for violation of alleged federal 
restrictions on alienation of the homestead allotment. On Sep¬ 
tember 19, 1938, the court held that the homestead allotment 
was inherited by Nellie free of restrictions, taking the view that 
upon the death of Eliza Stechi’s children who were born after 
March 4, 1906, the homestead then descended to Eliza’s heirs 
“free from all restrictions” according to the terms of the sec¬ 
ond proviso of section 9 of the Act of May 27, 1908, despite 
the requirement of the first proviso of section 9 calling for court 
approval of conveyances by full-blood Indians of inherited al¬ 
lotted lands, United States v. Lee, 24 Fed. Supp. 814. This 
decision was affirmed by the Tenth Circuit Court of Appeals, 
108 F. 2d 936 (1939). 

Thereafter, Ledbetter applied to the federal district court 
for an order directing the Secretary of the Interior to pay the 
judgment, which was refused on the ground that the Secretary 
was not a party and was not bound by the judgment (App. 
47-48). Ledbetter then sought to have the circuit court of 
appeals enter an order requiring the district judge to compel 
the Secretary to pay but his application was denied (App. 
55-61). 

The instant proceeding .—This action was filed by Ledbetter, 
Trustee, on March 6, 1941, against the Secretary of the In¬ 
terior as sole defendant (App. 16). The complaint recited 
the various state and federal proceedings and prayed for an 
order commanding the Secretary to pay Ledbetter $36,675.16 
(the amount of the McCurtain County judgment) with 6% 
interest from August 13, 1931, and $1,849.84 (40% of the roy¬ 
alties accruing between January 1, 1928, and September 1931) 
with 6% interest from September 19, 1938 (App. 1-16). The 
Secretary’s answer alleged that the funds in question were held 
by him for the benefit of the heirs of Nellie Stechi; that they 
claimed ownership of the funds; that ownership of the funds had 
never been adjudicated; that no adjudication of ownership 
could be had in the proceedings unless the heirs were made 
parties; and that the court had no jurisdiction to grant the 
relief sought unless the heirs were joined because that would 
require the Secretary to determine ownership and thus to per- 
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form other than a ministerial act (App. 23-25). The answer 
also alleged that the funds were restricted under the Act of 
January 27, 1933, 47 Stat. 777, imposing restrictions on funds 
held by the Secretary of the Interior and belonging to Indians 
of the Five Civilized Tribes of one-half or more Indian blood 
(App. 26). 

On June 2, 1941, the plaintiff moved for judgment on the 
pleadings; and the defendant moved for summary judgment 
of dismissal (App. 68-70). On October 23, 1941, the court 
granted plaintiff’s motion and overruled the defendant’s with 
leave to amend his answer (App. 70). The defendant filed an 
amended answer November 17, 1941, in which he renewed the 
allegations of his prior answer (App. 70-77). He further 
alleged that on January 16, 1928, when the Carter County 
judgment was entered, there was in his custody, allowing for 
increment and after disbursements, only 835,514.99 of royalties 
from the homestead lease (App. 71). He also alleged that 
there was due plaintiff $1,667.53, representing 40% of the 
royalties paid to the Secretary under the lease between Jan¬ 
uary 1928 and September 1931, plus $50.76 erroneously paid 
to him after September 1931; and he tendered payment of 
that amount (App. 71-72). 

On December 17, 1941, the defendant moved for summary 
judgment of dismissal upon payment of $1,667.53 tendered 
(App. 78). Two days later the plaintiff renewed his motion 
for judgment on the pleadings (App. 79). On June 11, 1942, 
the court granted plaintiff’s motion and denied the defendant’s 
(App. 84). And on the same day judgment was entered for 
the plaintiff as prayed for (App. 84). This appeal followed 
(App. 85). 

STATEMENT OP POINTS 

The district court erred (1) in granting mandatory relief, 
(2) in allowing recovery of interest, (3) in granting judgment 
on the pleadings for approximately $61,862.80 (including in¬ 
terest), and (4) in granting judgment on the pleadings for 
$1,849.84. 

SUMMARY OF ARGUMENT 


1. As the complaint seemingly makes clear (App. 15-16), 
appellee brought this suit for the purpose of recovering on the 
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two state judgments and the federal district court judgment. 
But none of those judgments made him the owner of the funds 
in question. Notwithstanding those judgments the funds be¬ 
longed to Nellie Stechi during her lifetime and thereafter 
became the property of her heirs. Since the heirs were Five 
Tribes Indians of the full-blood, and the funds belonged to 
them, the funds became restricted under the Act of January 
27, 1933, 47 Stat. 777, which imposed restrictions on funds 
belonging to Five Tribes Indians and held by the Secretary of 
the Interior. The judgment below did not determine whether 
the appellee or the heirs owned the funds but required the 
Secretary of the Interior in order to comply with it to determine 
ownership as between them. Thus the judgment required the 
Secretary to perform other than a ministerial act, and accord¬ 
ingly was improper. United States v. Helvering, 301 U. S. 
540, 542 (1937); United States v. Coe, 68 App. D. C. 218, 95 F. 
2d 347 (1938). 

Even if appellee brought this suit for the purpose of deter¬ 
mining ownership, the judgment was still improper because no 
such determination could be made in the absence of the heirs. 
Before he was entitled to relief from the Secretary of the 
Interior, appellee was obliged to establish that he and not the 
heirs owned the funds. Houston v. Ormes, 252 U. S. 469 
(1929); Ducker v. Butler, 70 App. D. C. 103, 104 F. 2d 236 
(1939). Moreover, the claims of appellee and the heirs to 
the funds were conflicting, and it is settled that all persons 
with conflicting claims to a fund are necessary parties in an 
action looking toward disposal of the fund. Brown v. Christ¬ 
man, 126 F. 2d 625, 632 (App. D. C. 1942). 

United States ex rel. Warren v. Iekes, 64 App. D. C. 27, 73 
F. 2d 844 (1934), upon which the district court relied (App. 
83), is to be distinguished because that case did not involve 
conflicting claims. 

2. Furthermore, the district court improperly allowed inter¬ 
est. None of the judgments sued upon was binding upon the 
Secretary of the Interior. Hence appellee was not entitled to 
interest on those judgments as of right. If appellee was en¬ 
titled to interest at all, it could only have been on the theory 
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that appellee, because of the attorney’s contract, was the equi¬ 
table owner of the funds. Allowance of interest would then 
depend upon equitable considerations. Board of Commission¬ 
ers v. United States, 308 U. S. 343, 352 (1939). If the district 
court allowed interest on the theory that appelle^ was the owner 
of the funds, it was plainly inequitable that interest should have 
been granted in the amount of the judgment below. It was not 
until 1939, when the Tenth Circuit Court of Appeals affirmed 
the judgment of the federal district court (App. 14), that it 
was definitely established for the first time that the homestead 
allotment was inherited by Nellie Stechi free of restriction and 
accordingly that the funds were unrestricted. That was the 
earliest that the Secretary or the heirs could rightfully have 
been expected to satisfy the state judgments. Moreover, in 
view of the Secretary of the Interior’s public duties as guardian 
of the funds, it is doubtful whether interest should have been 
allowed at all. In any event, if interest should have been 
allowed, it should not have exceeded the increment on the 
40% of the funds while in the Secretary’s custody. See pp. 
71, 74 of the appendix. 

Also, it was error to allow interest after January 27, 1933. 
Whatever right appellee may have had to interest, the Act of 
that date, 47 Stat. 777, imposing restrictions on funds belonging 
to Indians of the Five Tribes and held by the Secretary of the 
Interior, terminated appellee’s right to further interest. 

3. The district court also erred in granting judgment on the 
pleadings for approximately $61,862.80 (including interest). 
The undisputed allegation of the amended answer was that on 
the date of the Carter County judgment of January 16, 1928, 
the Secretary of the Interior held in his custody, allowing for 
increment and after disbursements, only $35,514.99 of royalties 
from the homestead lease (App. 71, 74). 

4. Finally, it was erroneous for the district court to grant 
judgment on the pleadings for $1,849.84, the amount set forth 
in the judgment of the federal district court as being 40% of 
the royalties accumulating between January 1, 1928, and Sep¬ 
tember 1931 (App. 84). That judgment was not binding on 
the Secretary or the heirs; hence, the correctness of that amount 



s 


could not be regarded as established. The amount due was 
an open question in this proceeding and was controverted 
(App. 71-72). 

ARGUMENT 

I 

The district court erred in granting mandatory relief 

It was improper for the district court to enter an order per¬ 
emptorily requiring the Secretary of the Interior to pay the 
Carter County judgment, McCurtain County judgment, and 
the judgment of the federal district court, for two reasons: 

1. Mandatory relief required the Secretary of the Interior to 
determine ovmership. —None of the judgments upon which 
appellee sued determined ownership of the funds held by the 
Secretary. The Carter County judgment was only a personal 
judgment against Nellie Stechi for $30,791.80 (App. 27-30). 
The McCurtain County judgment was only a claim allowed 
against Nellie’s estate for $36,675.16 (App. 37-38). Insofar as 
the federal district court judgment (App. 39-43) granted 
affirmative relief against the United States, it was a complete 
nullity. United States v. Shaw , 309 U. S. 495 (1940); United 
States v. U. S. Fidelity Co., 309 U. S. 506 (1940). And besides, 
as the federal district court and the Tenth Circuit Court of 
Appeals held (App. 49-54), that judgment was not binding 
on the Secretary of the Interior because he was not a party 
thereto. In short, those judgments had no effect whatever 
upon the status of the funds. 

The funds had belonged to Nellie Stechi and the Secretary 
had held them for her benefit during her lifetime. While she 
lived, the funds never ceased to belong to her. After her death, 
the Secretary continued to hold them for the benefit of her 
Indian heirs. When the judgment below was entered, the funds 
belonged to those Indian heirs. Indeed, since the Act of Janu¬ 
ary 27, 1933, 47 Stat. 777, provided that funds of Five Tribes 
Indians held by the Secretary of the Interior should be restricted 
until 1956, the funds were then restricted. 

Hence, the district court had no power to order the Secretary 
forthwith to pay the judgments sued upon from the funds. 
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That was not an order compelling him to perform a mere, min¬ 
isterial duty. On the contrary, it was an order requiring him to 
determine whether appellee or the heirs were entitled to the 
funds. Plainly, it was an improper order. Mandatory relief 
can never be granted where it would, as in this instance, re¬ 
quire the performance of any but a ministerial act. United 
States v. Helvering, 301 U. S. 540, 543 (1937); United States v. 
Coe, 68 App. D. C. 218,95 F. 2d 347 (1938). 

2. Mandatory relief could not be granted in the absence of 
the heirs. —Even if this were a suit to determine ownership of 
the funds, still the district court had no jurisdiction to enter a 
mandatory order in the absence of the heirs. They were indis¬ 
pensable parties to any such determination. In the nature of 
the case there could not have been an issue between the Secre¬ 
tary of the Interior and appellee over ownership. The Secre¬ 
tary made no claim to the funds in his own right. The ones who 
did were the heirs of Nellie Stechi. Unless the appellee made 
the heirs parties and obtained an adjudication that as between 
him and them he was the owner of the funds, he had no right to 
an order compelling the Secretary to pay the judgments sued 
upon. Compare Houston v. Ormes, 252 U. S. 469 (1929). 
There the plaintiff sought to establish an equitable lien upon a 
fund in the Treasury of the United States which had been ap¬ 
propriated by Congress to pay a claim found to be due one 
Susan Sanders, who was made a defendant together with the 
Secretary of the Treasury and the Treasurer of the United 
States. The court made it plain that the joinder of Susan 
Sanders was a necessary condition to the granting of the manda¬ 
tory relief sought against the officials of the Treasury. It 
stated (p. 473): 

In the present case, it is conceded, and properly con¬ 
ceded, that payment of the fund in question to the 
defendant Sanders is a ministerial duty, the perform¬ 
ance of which could be compelled by mandamus. But 
from this it is a necessary consequence that one who 
has an equitable right in the fund as against Sanders 
may have relief as against the officials of the Treasury 
through a mandatory writ of injunction, or a receiver- 
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ship which is its equivalent, making Sanders a party 
so as to bind her and so that the decree may afford a 
proper acquittance to the Government. 

See also Ducker v. Butler, 70 App. D. C. 103, 104 F. 2d 236 
(1939). Besides, this was a case of conflicting claims to a 
fund. In such a case, it was essential that the heirs be 
joined, because “all persons with conflicting claims to a par¬ 
ticular fund are indispensable parties.” Brown v. Christman, 
126 F. 2d 625, 632 (App. D. C. 1942). 

United States ex rel. Warren v. Ickes . 64 App. D. C. 27, 
73 F. 2d 844 (1934), upon which the district court relied 
(App. 83), is beside the point. There the Indian who owned 
the funds had joined in a request that the Secretary pay over 
the funds. Thus that was not a case of conflicting claims. 
The record there presented no question whether the Indian 
was a necessary party. 

II 

The district court erred in allowing recovery of interest 

The Carter County judgment did not expressly provide for 
interest (App. 27-30). The judgment confirming the sheriff’s 
sale allowed interest at 6 percent on $30,791.80, the amount 
of the Carter County judgment, less $875.00, the amount of 
the sale (App. 31-32). The McCurtain County judgment 
allowed interest at 6 percent from August 13, 1931, on S36,- 
675.16 (App. 37-38). The district court granted interest at 
6 percent from August 13,1931, on $36,675.16. It also granted 
6 percent interest from September 19,1938, on $1,849.84 (App. 
84). In so allowing recovery of interest, the district court 
erred, for two reasons: 

1. Appellee was not entitled to interest as of right. —Ap¬ 
pellee had no right to interest on the two state judgments or 
the judgment of the federal district court. The Carter County 
judgment was no basis for a suit against the Secretary or the 
heirs but only for a suit against Nellie Stechi or her admin¬ 
istratrix. The McCurtain County judgment was only the 
basis for a claim against Nellie Stechi’s estate. And the federal 
district court judgment was not a basis for a suit against the 
Secretary or the heirs, because in a suit by the United States 
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no affirmative relief can be granted: hence, that judgment 
established no liability on their part. United States v. Shaw, 
309 U. S. 495 (1940); United States v. U. S. Fidelity Co., 309 
TJ. S. 506 (1940). 

If appellee was entitled to interest at all, it could only have 
been on the basis of the attorney’s contract, on the theory that 
by virtue of that contract appellee had become the equitable 
owner of money unlawfully withheld. In that case, however, 
appellee was not entitled to interest in the amount of the 
judgment below. In suits sounding in quasi-contracts “in¬ 
terest is not recovered according to a rigid theory of compen¬ 
sation for money withheld, but is given in response to consid¬ 
erations of fairness. It is denied when its exaction would be 
inequitable.” Board of Comm’rs. v. United States, 308 U. S. 
343, 352 (1939). Interest should not have been allowed from 
a date earlier than in 1939 when the Tenth Circuit Court of 
Appeals affirmed the judgment of the federal district court, 
definitely establishing for the first time that the homestead 
(and therefore the funds) had been inherited by Nellie Stechi 
free of restrictions. Only then was a question which was doubt¬ 
ful and “freighted with difficulty” (p. 942 of 108 F. 2d) resolved 
in favor of appellee. And only then could the Secretary and the 
heirs justifiably have been expected to pay appellee 40 percent 
of the oil and gas royalties. In fact, in view of the Secretary’s 
public responsibility as guardian of the funds for the benefit of 
Indian wards, it is doubtful whether interest should have been 
allowed at all. In any event, if interest should have been al¬ 
lowed, it should not have exceeded whatever increment there 
was on the 40 percent of the funds while in the Secretary’s 
custody. See pp. 71, 74 of the Appendix. 

2. Appellee was not entitled to interest after January 27, 
1933. —The Act of January 27, 1933, 47 Stat. 777, imposing 
restrictions on funds of Five Civilized Tribes Indians, termi¬ 
nated whatever right appellee may have had to receive interest 
from the funds. Assuming that appellee was entitled to 40 
percent of the funds plus interest, then the funds in the hands 
of the Secretary fell into two categories on January 27,1933: 1. 
Sufficient of the funds to satisfy appellee’s claim for 40 percent 
plus interest to January 27,1933, belonged to appellee. 2. The 
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balance of the funds belonged to the heirs of Nellie Stechi. 
The Act of January 27,1933, provides that all funds “now held 
by * * * the Secretary of the Interior, belonging to” In¬ 
dians of the Five Civilized Tribes of one-half or more Indian 
blood shall be restricted until April 26, 1956. Accordingly, 
since the heirs were full-blood Choctaw Indians of the Five 
Civilized Tribes and since interest after 1933 would come 
from funds belonging to them, appellee could not be paid in¬ 
terest accruing after January 27, 1933, because of the restric¬ 
tion thus imposed. 

III 

The district court erroneously granted judgment on the 
pleadings for approximately $61,862.80 

The complaint alleged (App. 4) that the Secretary of the 
Interior held in excess of $80,000.00 of oil and gas royalties 
from the homestead lease. This was denied in the original 
answer (App. 23). In his amended answer the Secretary al¬ 
leged (App. 71), and it was never denied, that on January 16. 
1928, when the Carter County judgment was rendered, he had 
in his custody, allowing for increment and after disbursements, 
only $35,514.99 of royalties from the homestead lease. Yet the 
district court, in response to appellee’s prayer for judgment on 
the pleadings, granted judgment (App. 84) for approximately 
$61,862.80 (including interest). Since on the uncontradicted 
allegation of the amended answer the fund available to satisfy 
appellee’s claim was only $35,514.99, it was obviously improper 
for the district court to grant judgment on the pleadings for 
$61,862.80. 

IV 

The district court erroneously granted judgment on the 
pleadings for $1,849.84 

The complaint, on the basis of the federal district court judg¬ 
ment of January 19,1938 (App. 43), alleged that there was due 
appellee $1,849.84, representing 40 percent of the oil and gas 
royalties from the lease for the period between January 1,1928, 
and September 1931 (App. 43). And, although the amended 
answer alleged that the amount due was only $1,616.77 (App. 
71-72), the district court granted appellee judgment for 
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$1,849.84 (App. 84). It was erroneous for the district court to 
grant judgment on the pleadings for that amount. The judg¬ 
ment of the federal district court was not conclusive as to the 
correct amount due. That judgment was not binding on the 
Secretary of the Interior. No affirmative relief can be granted 
against the United States when it brings a suit. United 
States v. Shaw, 309 U. S. 495 (1940); United States v. U. S. 
Fidelity Co., 309 U. S. 506 (1940). And besides, the Secretary 
was not a party to that judgment (App. 49-54). The question 
of the proper amount was an open one in this proceeding and 
was disputed. It was error to determine that question on the 
pleadings alone. 

CONCLUSION 

It is submitted, therefore, that the judgment of the district 
court was erroneous and should be reversed. 

Respectfully. 

Norman M. Littell, 

Assistant Attorney General. 

Edward M. Curran, 

United States Attorney, 

District of Columbia. 

Vernon L. Wilkinson, 

Norman MacDonald, 

Attorneys, 

Department of Justice, Washington, D. C. 

October 1942. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8337. 


Harold L. Ickes, Secretary of the Interior, Appellant, 

v. 

H. E. Ledbetter, Trustee, Appellee. 


BRIEF FOR H. E. LEDBETTER^PPELLEE. 


COUNTERSTATEMENT OF FACTS. 

The instant appeal is from the judgment of the District 
Court of the United States for the District of Columbia 
wherein the appellant was directed in his official capacity to 
pay over to the appellee as trustee the sums of $36,675.16 
with six per cent interest from August 13, 1931, and 
$1,849.84 with 6% interest from September 19,1938 to date 
of payment. Appellee Ledbetter as trustee is the assignee 
of one Lee, in whose name this protracted litigation formerly 
was conducted. The complaint below was for mandatory 
relief. 

This case has its origin in litigation in the State Courts 
of Oklahoma and in the Federal courts since 1928. For a 
clear and comprehensive statement of the divers facts, 
prior to the institution of the instant cause in the District of 
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Columbia, appellee adopts verbatim the language of Judge 
Bratton of the Circuit Court of Appeals for the Tenth Cir¬ 
cuit, as set forth in United States v. Lee, et al, 108 Fed. (2d) 
936: 


“The appeal in this case presents for determination 
conflicting claims to certain land, and to the proceeds of 
royalties accruing under two oil and gas leases. Eliza 
Stechi, a full-blood enrolled Choctaw Indian, received a 
homestead allotment of land, a part of which was sit¬ 
uated in Carter County, Oklahoma, and a surplus allot¬ 
ment, all of which was situated in that county. The 
allottee died intestate in 1918, seized and possessed of 
such land, and left as her sole heirs at law two children, 
Somner Stechi and Ledcie Stechi, both full-blood In¬ 
dians of the Five Civilized Tribes, born after March 4, 
1906. Somner Stechi died in January, 1919, at about 
four months of age. Ledcie Stechi, through her guar¬ 
dian, and others, executed two oil and gas leases. The 
first, executed in June, 1919, covered ten acres of the 
homestead allotment, situated in Carter County; and 
the second, executed in October, 1919, covered ten 
acres of the surplus allotment. Both leases were ap¬ 
proved by the county court in Oklahoma having juris¬ 
diction of the settlement of the estate of the allottee, 
and by the Secretary of the Interior; and they were 
placed of record. Skelly Oil Company subsequently 
acquired and still owns both of them. Oil and casinghead 
gas were developed on the leased premises, and The 
Carter Oil Company purchases substantial quantities 
thereof. Ledcie Stechi died in 1923, at the age of seven 
years, leaving as her sole heir at law her maternal 
grandmother, Nellie Stechi, a full-blood enrolled Choc¬ 
taw Indian, and mother of the allottee. Three days 
after Ledcie Stechi died, Nellie Stechi entered into a 
written contract with T. H. DuBois and Robert E. Lee, 
attorneys, in which it was provided that she employed 
them irrevocably to represent her in establishing her 
rights in the estate of the allottee, and that their com¬ 
pensation for sendees should be forty per cent of what¬ 
ever might be recovered in money, chattels, or lands. 
The contract was not approved by any court or by the 
Secretary of the Interior. It was recorded in Carter 
County. DuBois performed very little service under 
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the contract and soon disclaimed any further interest 
in it. Lee represented Nellie Stechi in various pro¬ 
ceedings respecting her interests in the estate for a 
period of about two years. He was then discharged 
and she was thereafter represented by other attorneys. 

“Nellie Stechi filed suit against DuBois and Lee in 
the District Court of Carter County for cancellation of 
the contract. By answer and cross petition, Lee sought 
to enforce and recover on the contract. At the trial he 
disclaimed any interest in the tract which constituted 
the surplus allotment, confining his contention to the 
land constituting the homestead allotment and the 
money arising therefrom as royalties. He recovered 
judgment for $30,791.80, representing forty per cent 
of the royalties which had accrued to January 1, 1928, 
under the lease on the homestead tract, an undivided 
forty per cent interest in the ten-acre tract out of the 
homestead allotment covered by the lease, together with 
forty per cent of the rents and royalties accruing after 
January 1,1928, a forty per cent interest in the remain¬ 
der of the homestead allotment, and a lien on the undi¬ 
vided sixty per cent of the homestead allotment to secure 
the money judgment. Nellie Stechi appealed to the 
Supreme Court of the state and died pending the appeal. 
The cause was revived in the names of her heirs, and 
the judgment was affirmed. Stechi v. Lee, 145 Okl. 41, 
291 P. 50. The United States was not a party to the 
suit, but more than two years after it was instituted, 
Nellie Stechi caused notice of its pendency to be served 
on the Superintendent of the Five Civilized Tribes 
under section 3 of the Act of April 12,1926,44 Stat. 239, 
240. Three days after the judgment of the district 
court was entered the United States filed in the cause a 
petition for leave to intervene and remove the cause to 
the United States Court for Eastern Oklahoma. A 
notation or informal order was entered in the records 
of the court refusing the petition. A certified transcript 
of the proceedings was filed in the United States Court, 
and that court issued a temporary injunction restrain¬ 
ing further proceedings in the state court. Lee lodged 
motions to dissolve the injunction and to remand the 
cause to the state court. Both motions were pending 
without disposition at the time the Supreme court of 
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the state affirmed the judgment, previously adverted to. 
Thereafter the injunction was dissolved and the cause 
was remanded to the District Court of Carter County. 
Execution issued out of the District Court of Carter 
County on the judgment rendered in favor of Lee. The 
undivided sixty per cent interest in that part of the 
homestead allotment covered by the lease was levied 
upon and sold to H. E. Ledbetter, as trustee, for $875. 
The heirs of Nellie Stechi appealed from the order of 
the court confirming such sale. The appeal was dis¬ 
missed. Lewis vs. Lee, 159 Okl. 257,15 P. 2d 3. A writ 
of garnishment subsequently issued out of the state 
court directing the Superintendent and Disbursing 
Agent of the Indian Agency to pay over royalties ex¬ 
ceeding $11,000 then in their custody, to be applied in 
satisfaction of the balance due on the judgment. The 
Superintendent and Disbursing Agent answered that 
the moneys were under the exclusive control of the 
Secretary of the Interior who was not a party to the 
proceeding. By agreement of the parties, the pro¬ 
ceeding was stayed while in that status. 

“The owners of the judgment rendered in the Dis¬ 
trict Court of Carter County filed a claim with the 
administrator of the estate of Nellie Stechi for the 
amount of the judgment, less the $875 received for 
the sale of the land to Ledbetter, as trustee. The heirs 
of Nellie Stechi filed a protest against the claim, and 
administrator of the estate of Nellie Stechi for 
ment filed suit against the administrator in the District 
Court of McCurtain County on such claim. The admin¬ 
istrator and the heirs defended. The court found 
against plaintiffs on the ground that the claim had not 
been presented within the four months period allowed 
by law for such purpose. The Supreme court reversed 
the judgment, holding that the claim had been season¬ 
ably filed. Lee vs. Epperson, 168 Okl. 220, 32 P. 2d 309. 

“The United States, in its own right and in its 
capacity as guardian of Sezzarine Lewis, Kelsey Sam¬ 
uel, Gardner Samuel, Aaron Nelson Samuel, and Ozella 
Samuel, full-blood Choctaw Indians, and sole heirs of 
Nellie Stechi, then filed this suit in the United States 
Court for Eastern Oklahoma against DuBois, Lee, Led¬ 
better, individually and as trustee, Skelly Oil Company, 
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The Carter Oil Company, and others, to establish and 
quiet title in the homestead and surplus allotments, 
subject to the two oil and gas leases covering the twenty 
acres; to establish title and right to all royalties there¬ 
tofore or thereafter derived under the two leases, or 
otherwise, including royalty funds which had accumu¬ 
lated in the custody of the Secretary of the Interior; 
to bar all defendants, except Skelly Oil Company and 
The Carter Oil Company from any right, title, interest 
or estate in such lands and royalty funds; to cancel of 
record the contract between Nellie Stechi and DuBois 
and Lee, the judgment of the District Court of Carter 
County, the order confirming the sale, the sheriff’s 
deed, and the trust agreement between Ledbetter and 
others; and for an accounting on the part of the Skelly 
Oil Company and the Carter Oil Company for royalties 
arising under such leases. By answer all defendants, 
except the two oil companies, pleaded the contract which 
Nellie Stechi entered into with DuBois and Lee, the 
judgment of the District Court of Carter County, the 
sale of the land, the order confirming the sale, and the 
judgment of the District Court of McCurtain County 
relating to the claim against the administrator. The 
oil companies answered that due to adverse claims and 
demands they had withheld payment of the royalties on 
all oil produced from the leased premises since January 
1, 1931, and on all casinghead gas produced since De¬ 
cember 31, 1932; and that they were ready and willing 
to account for and pay such royalties to the party or 
parties legally entitled thereto, as the court might 
direct. 

“In a carefully prepared opinion, the court deter¬ 
mined the questions in favor of the defendants, 24 F. 
Supp. 814. A decree was entered which provided that 
the United States take nothing for the benefit of the 
heirs of Nellie Stechi; that the judgment of the District 
Court of Carter County, the sale made under such 
judgment, and the sheriff’s deed were valid; that the 
title in the then present owners be quieted; and that the 
royalty funds accrued and accruing, those in the hands 
of the Secretary of the Interior and those retained by 
Skelly Oil Company and The Carter Oil Company, be 
awarded and paid accordingly. The United States ap¬ 
pealed. 
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“A question of primary importance is whether the 
land constituting the homestead allotment was re¬ 
stricted against alienation by Nellie Stechi at the time 
of the execution of the contract with DuBois and Lee. 
The allottee, her two children, and Nellie Stechi were 
full-blood Indian citizens and members of the Five 
Civilized Tribes. Under the applicable law of descent 
and distribution, Nellie Stechi inherited the land on the 
death of Ledcie Stechi. Section 1 of the Act of May 27, 
1908, 35 Stat. 312, provides among other things, that 
all allotted lands of enrolled full-blood Indians of the 
Five Civilized Tribes shall not be subject to alienation, 
contract to sell, power of attorney, or any other en¬ 
cumbrance prior to August 26, 1931. The pertinent 
part of Section 9 is in this language: ‘That the death of 
any allottee of the Five Civivlized Tribes shall operate 
to remove all restrictions upon the alienation of said 
allottee's land: Provided, that no conveyance of any 
interest of any full-blood Indian heir in such land shall 
be valid unless approved by the court having jurisdic¬ 
tion of the settlement of the estate of said deceased 
allottee: Provided, further, That if any member of the 
Five Civilized Tribes of one-half or more Indian blood 
shall die leaving issue surviving, born since March 
fourth, nineteen hundred and six, the homestead of 
such deceased allottee shall remain inalienable, unless 
restrictions against alienation are removed therefrom 
by the Secretary of the Interior in the manner provided 
in section one hereof, for the use and support of such 
issue, during their life or lives, until April twenty-sixth, 
nineteen hundred and thirty-one; but if no such issue 
survive, then such allottee, if an adult, may dispose of 
his homestead by will free from all restrictions; if this 
be not done, or in the event the issue hereinbefore 
provided for die before April twenty-sixth, nineteen 
hundred and thirty-one, the land shall then descend to 
the heirs, according to the laws of descent and distribu¬ 
tion of the State of Oklahoma, free from all restric¬ 
tions. * * *’” 

In the Lee case, supra, the Tenth Circuit Court of Appeals 
affirmed the judgment of the United States District Court 
for the Eastern District of Oklahoma, finding specifically 
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(a) that the lands hereinbefore described were unrestricted, 

(b) that the Act of Congress of January 27, 1933, 47 Stat. 
777, providing that funds and securities under supervision 
of the Secretary of the Interior belonging to Indians of the 
Five Civilized Tribes should remain subject to the juris¬ 
diction of the Secretary until 1956 did not bar the satisfac¬ 
tion of the state court judgment, especially since the rights 
of Lee and his assignees to their share in the funds had 
become fixed prior to the time when the statute became 
effective. 

Thereafter Ledbetter applied to the District Court of 
Oklahoma (Appellant’s App. 47-48) and to the Tenth Cir¬ 
cuit Court of Appeals (Appellant’s App. 55-61) for orders 
directing the Secretary of the Interior to pay the judgment. 
These were refused, but the District Court opinion (Appel¬ 
lant’s App. 54) suggested that a suit in the nature of 
mandamus in a proper forum would be available to require 
the Secretary of the Interior to pay these judgments. 
Whereupon the instant action was filed by Ledbetter, trustee, 
on March 6, 1941, against the Secretary of the Interior as 
sole defendant. The complaint recites the various state and 
federal proceedings over a period of thirteen years, and 
prayed for an order commanding the Secretary to pay the 
judgment of $36,675.16 with interest from August 13, 1931, 
and $1,948.84 with 6% interest from September 19, 1938 
until paid (Appellant’s Appendix 1-16). The Secretary 
answered, alleging that the funds in question were held by 
him for the benefit of the heirs of Nellie Stechi; that they 
claimed ownership of the funds; that ownership of the funds 
had never been adjudicated; that no adjudication of owner¬ 
ship could be had in the proceeding unless the heirs were 
made parties, and that the Court had no jurisdiction to 
grant the relief sought unless the heirs were joined, because 
that would require the Secretary to determine ownership, 
and that is performing other than ministerial duties (Ap¬ 
pellant’s Appendix 23-25). The answer renewed the con- 
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tention made in the Lee case that the funds were restricted 
under the Act of January 27,1933, 47 Stat. 777 (Appellant’s 
App. 26). 

Thereupon the plaintiff moved for judgment on the plead¬ 
ings, and the defendant moved for summary judgment. 
(Appellant’s App. 68-70). The court granted plaintiff’s 
motion and overruled defendant’s, with leave to amend his 
answer (Appellant’s App. 70). The defendant filed an 
amended answer renewing the allegations of his prior ans¬ 
wer, and then alleging that on January 16, 1928, (Italics 
ours) when the Carter County judgment was entered there 
was in his custody only $35,514.99 of royalties from the 
homestead lease (Appellant’s App. 71). He also tendered 
payment to plaintiff of $1,667.53 (Appellant’s App. 71-72), 
representing 40% of the royalties paid to the Secretary 
under the lease between January, 192S and September, 1931. 
Thereafter the court granted plaintiff’s motion for judg¬ 
ment on the pleadings and denied the defendant’s motion 
for summary judgment. 

Shortly after the institution of this cause below, there 
was filed a stipulation providing that there be considered 
as present for the use of either party the entire transcript 
of United States v. Lee, et al, 108 Fed. (2d) 936. 

This Lee record has been certified to this Court by the 
District Court and now is of record in this cause. Pertinent 
provisions of the Lee record are set forth in the Appendix 
to this brief. 


SUMMARY OF ARGUMENT. 

1. Appellant is concluded by two controlling cases, United 
States v. Lee, et al, 108 Fed. (2d) 936, and United States ex 
rel Warren v. Ickes, 64 App. D. C. 27, 73 Fed. (2d) 844. 

2. The Tenth Circuit Court of Appeals held that the home¬ 
stead allotment was free of restriction against alienation. 


9 


3. The Tenth Circuit Court of Appeals has passed on the 
amount due appellee. 

4. The adjudication of the Tenth Circuit Court of Appeals 
is binding on the appellant. 

5. The questions involved herein are res judicata. 

6. In an analogous case, United States ex rel Warren v. 
I ekes, 64 App. D. C. 27, 73 Fed. (2d) 844, this Court held 
that the money was wrongfully held by the Secretary of the 
Interior, and there remained nothing but the plain minis¬ 
terial duty of paying it over to the claimant. 

7. The Indian heirs were represented by the United 
States. 

8. The Indian heirs also were represented by private 
counsel. 

9. The United States could have had no occasion to file the 
Lee case, save in behalf of the Indian heirs. 

10. A judgment which binds the United States also binds 
subordinate officers of the United States. 

11. Interest properly was awarded in the Lee case pursu¬ 
ant to Title 28, Sec. 811, U. S. C. A.; 5 Stat. 518. 

12. Interest properly was awarded by the District of 
Columbia trial court pursuant to Title 28, Sec. 2707, District 
of Columbia Code, 1940 Edition. 

13. This court will not consider a collateral attack on the 
quantum of a judgment of the Eastern District of Oklahoma, 
as affirmed by the Tenth Circuit Court of Appeals. 

14. The District of Columbia courts will not consider the 
contention raised by the Secretary of the Interior, for the 
first time in the long history of this litigation, that he has 
not adequate funds on hand to meet the judgment. 

15. The trial court correctly granted judgment on the 
pleadings. 
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16. Appellant apparently considers the Lee case, supra, 
as a unilateral proceeding wherein the United States could 
champion the asserted rights of the Indian heirs without 
being bound in any respect by a judgment adverse to the 
contention of the Indian heirs. 

ARGUMENT. 

L 

Appellant is Concluded by the Lee Case as Decided by the 

Tenth Circuit. 

Counsel for the appellee respectfully represent that the 
issues on the instant appeal are to be resolved in light of two 
controlling cases: United States v. Lee, 108 Fed. (2d) 936, 
and United States ex rel Warren v. I ekes, 64 App. D. C. 27, 
73 Fed. (2d) 844. 

The issues involved in the Lee case, supra, are presented 
in that portion of the opinion on the part of Judge Bratton 
which is utilized by the appellee in his counterstatement of 
facts. The court in its opinion disposed of the contention 
that the lands in question were restricted: 

“The question presented is freighted with difficulty, 
but we think Nellie Stechi inherited the homestead 
allotment free of restrictions against alienation, and 
that approval by the county court of the contract which 
she entered into with DuBois and Lee was not essential 
to its validity.” 

The remaining contentions of the Government were dis¬ 
posed of by Judge Bratton’s opinion as follows: 

“Next comes the question of the effect of the judg¬ 
ment of the District Court of Carter County rendered 
in the suit which Nellie Stechi instituted against DuBois 
and Lee to cancel and set aside the contract. Since the 
homestead was free of all restrictions against alienation 
at the time of the execution of the contract, that court 
clearly had jurisdiction of the subject matter of the 
parties. The authenticity of the contract, the due per - 
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formance on the part of Lee, the amount due him, his 
ownership of a part of the homestead, and his right to a 
lien on the remainder to secure the amount due him were 
issues tendered and adjudicated. That adjudication is 
binding and constitutes res judicata as to the parties to 
the action. (Italics ours) But it is contended that such 
judgment is not binding on the United States since it 
was not a party. The United States is not bound by the 
judgment of a state court in respect of restricted prop¬ 
erty of an Indian ward where it was not a party. 
Bowling vs. United States, 233 U. S. 528, 34 S. Ct. 659, 
58 L. Ed. 10S0. But as has been said, the property in 
question w r as not restricted at the time the contract was 
executed and at the time the judgment of the state court 
was entered. Nellie Stechi was unrestricted in her 
right to contract with respect to such property or to 
convey it. She exercised that right. A state court 
adjudicated her rights under the contract, and the de¬ 
cree has become final. A state court of competent 
jurisdiction in Oklahoma may render a valid judgment 
in respect of unrestricted property of an Indian of the 
Five Civilized Tribes. And such a judgment consti¬ 
tutes res judicata as to the Indians, and it is not open 
to attack in a later suit brought by the United States 
except on jurisdictional grounds, even though the United 
States was not a party to the suit.” 

In United States ex rel^v. Ickes, supra, which appellee 
regards as being on all fours with the instant case, this 
Court had to deal with a controversy growing out of an 
assignment to an attorney of certain funds derived from 
Indian oil and gas royalties, and held by the Secretary of 
the Interior. As in the instant case, the Government claimed 
that the lands in question were restricted. Also, as in this 
case, the Secretary of the Interior refused to pay the attor¬ 
ney’s claim on the contention that the funds were restricted 
by the Act of Congress of January 27, 1933, 47 Stat. 777. 
This Court held: 

“Since the land in question and the funds in the 
hands of the Secretary of the Interior were released 
from all restrictions upon the death of Joseph Harjo, 
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this case can be rested upon the validity and enforce¬ 
ability of the contract. This was a valid contract made 
and entered into by parties competent to contract, in¬ 
volving the disposition of property upon which no 
restrictions existed at the time the litigation closed, 
and the decree became final in October, 1932, establish¬ 
ing Betsy Harjo’s right to the property. 

“The title to the money in question in the hands of the 
Secretary of the Interior passed from Betsy Harjo to 
Warren, and the terms of the contract were completely 
affirmed and fulfilled with the entry of the decree of 
the court fixing the estate of Joseph Harjo in Betsy 
Harjo, the deeding of the land to Warren, the execution 
of the mortgage to secure the payment of the money in 
the hands of the Secretary by Betsy Harjo on October 
26, 1932, and the simultaneous demand by Warren on 
the Secretary to pay the money to him. 

‘ ‘ The title to the money in the hands of the Secretary 
of the Interior having passed from Betsy Harjo and 
become vested in Warren, it was beyond the power of 
Congress by the later Act of January, 1933, to place any 
restrictions upon the disposition of this money in the 
hands of the Secretary. * * * Again we are confronted 
by the usual plea made in these cases by the Govern¬ 
ment counsel that this is a suit against the United 
States. The United States is in no way involved in this 
controversy. The funds in the hands of the Secretary do 
not belong to the Indian Harjo, nor are they property 
over which the government could exercise guardianship 
or control in any manner whatever. We are dealing here 
with a valid lien created by contract under which War¬ 
ren acquired vested rights in the funds in question, of 
which he could not be constitutionally deprived by any 
action of Congress or the government of the United 
States. The principal sum of money contracted to he 
paid is wrongfully held hy the Secretary , and there is 
nothing left hut the plain ministerial duty imposed upon 
him of paying it over to Warren. This duty the courts 
will enforce by the customary writ of mandamus.” 
(Italics ours). 

Incidentally, the importance of the Warren case above 
cited in connection with the present cause is amply illus¬ 
trated by the fact that this decision of this Court was cited in 
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the memorandum opinion of Judge Rice of the Eastern 
District of Oklahoma in deciding United States v. Lee, 24 
Fed. Supp. 814-819. It again is cited in United States v. Lee, 
108 Fed. (2d) 936-941. And, the trial court in the instant 
case cited the Warren case, stating that the contract in the 
Warren case is “precisely like the one here in question.” 
# * * Therefore, I see no distinction between the case at 
bar and the case of U. S. ex rel. Warren v. I ekes, supra, 
which of course, is binding on this court” (Page 83 Appel¬ 
lant’s App.). 

n. 

The Indian Heirs Were Represented. 

Appellant’s brief insists that the District Court erred 
in granting mandatory relief against the Secretary because: 

(a) mandatory relief required the Secretary to determine 
ownership of the funds; (b) mandatory relief could not be 
granted in the absence of the heirs (Appellant’s brief, 8, 9.). 

Examination of the record readily will disclose whether 
the heirs of Nellie Stechi were strangers to the pending 
case. U. S. v. Lee, supra. In the first place, the amended bill 
of complaint filed in the Eastern District of Oklahoma by 
the United States shows the suit was undertaken in behalf 
of the Indian heirs (Ex. 1, Appellee’s App. p. 23). 

Next, in the report of the Lee case in the District Court, 
at 24 Fed. Supp. 814, there appears the notation in the list¬ 
ing of counsel for the parties: “W. F. Semple, of Tulsa, 
Oklahoma, for Nellie Stechi.” 

In the report of the Lee case in the Tenth Circuit Court 
of Appeals, 108 F. (2d) 936, 937, there is listed among 
counsel W. F. Semple, of Tulsa, Oklahoma as among the at¬ 
torneys for the appellant. 

On a notation of appeal from the decree of Judge Rice 
in the Lee Case, supra, there is signed, as among others, 
W. F. Semple, attorney for the restricted Indian heirs at 
law of Nellie Stechi, deceased, Tulsa, Oklahoma (Ex. 2 
Appellee’s App. p. 24). 
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Finally, in considering the status of the heirs of Nellie 
Stechi in the parent litigation, attention once more is di¬ 
rected to the Lee case, supra, and particularly to one portion 
of the decree of Judge Bice, as signed September 1938. 
“* * * It is therefore ordered, adjudged and decreed by the 
court that the plaintiff, the United States of America re¬ 
cover nothing herein in its favor for and in behalf of 
Sezzarine Lewis, an adult, and Kelsey Samuel, Gardner. 
Samuel, Aaron Nelson Samuel and Ozella Samuel, minors 
* * *” (Ex. 3, Appellee’s App. p. 24). 

Therefore, it follows that the heirs were represented by 
the United States at all stages of the Lee proceedings. In 
addition thereto, it appears from the record of the U. S. Dis¬ 
trict Court for the Eastern District of Oklahoma, as well as 
in the Tenth Circuit Court of Appeals that the heirs were 
represented by individual counsel, W. F. Semple, in addition 
to Government counsel. 

Indeed, what interest could the LTnited States have in 
filing the Lee case save in behalf of the Indian heirs? 

Therefore, the judgment in that case as affirmed is res 
judicata both as to these heirs and as to the Secretary of 
the Interior. The heirs are concluded both as to all conten¬ 
tions raised in their behalf by the United States in the Lee 
litigation, and also as to all matters and things which might 
have been raised. 

There is nothing in this case that requires the Secretary 
of the Interior to determine ownership of the funds in his 
hands. It was determined by the Lee case that he improperly 
was holding unrestricted funds in the face of judgments 
awarding certain of these funds to the appellee herein. There 
remained for him as was said in the Warren case, supra, 
only the plain ministerial duty of paying it over. 

As for appellant’s contention that the funds which have 
been declared by the Tenth Circuit Court of Appeals to be 
unrestricted now must be considered as restricted in view 
of the .Act of January 27, 1933, this amounts merely to an 
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effort on the part of the appellee to relitigate that which the 
Tenth Circuit Court of Appeals already has decided. 

This court will not sit in review of proceedings before the 
District Court of the United States for the District of Okla¬ 
homa as affirmed by the United States Circuit Court of 
Appeals for the Tenth Circuit. Also there is the fact that 
following the Lee case there appears to have been no effort 
made by the United States to seek certiorari. 

The contentions of the appellant herein would make it 
appear that the Lee case, supra, was regarded only as a 
unilateral proceeding wherein the vested rights of the ap¬ 
pellee might have been obliterated, but that any determina¬ 
tion adverse to the asserted rights of the heirs of Nellie 
Steehi would not be binding on them in any respect. 

As for the contention of the appellant that the Indian heirs 
should have been joined below, would it not have been in¬ 
congruous to have these Indians joined with a Cabinet Mem¬ 
ber in an action sounding in mandamus? 

m. 

Judgment Against the United States Binds Cabinet 

Officers. 

Appellant seems to question the force and effect of the 
divers judgments in this litigation. Particularly it is urged 
that the Lee judgment was not binding on the Secretary of 
the Interior because he was not a party thereto. Appellant 
ignores the dictum of the United States Supreme Court in 
Sunshine Anthracite Coal Co . v. Adkins, 310 U. S. 381, 84 
L. Ed. 1263, that where a judgment binds the United States, 
it binds subordinate officials of the United States. Appellant 
hardly should urge that the sovereignty and its officials were 
not bound by an adverse ruling in a cause which that very 
sovereignty had instituted. As for the force and effect of 
the Carter county judgment and the McCurtain county 
judgment, the United States Circuit Court of Appeals for 
the Tenth Circuit has ruled, and this court will not relitigate 
issues that are res adjudicata. 
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IV. 

Interest Properly Was Awarded. 

Next, the Government assails the judgment of the lower 
court in this cause in that it allowed the recoverv of interest. 
First, it points out that the Carter County judgment did not 
expressly provide for interest (Appellant’s App. 27-30). 
The answer resides in the fact that the statutes of Oklahoma 
(1931 compilation) provide under Sec. 9526 that all judg¬ 
ments bear interest at the rate of six per cent per annum 
from the date of rendition unless a different rate of interest 
is provided in the instrument on which the judgment is 
based. The pertinent provision of the Oklahoma statute 
reads as follows: 

“All judgments of courts of record * * * shall bear 
interest at six per cent * * * ” 

The McCurtain county judgment specifically provides for 
interest (Appellant’s App. p. 37). 

As for the award of interest in the Lee case , attention 
should be directed to the exact language of Judge Rice’s 
decree of September 19,193S, which was later affirmed: (Ex. 
4, Appellee’s App. pp. 24-25) 

“It is further adjudged and decreed that H. E. Led¬ 
better trustee, do have and recover judgment confirming 
judgment in cause No. 14,648 in the District Court of 
Carter County, State of Oklahoma on January 16,1928, 
and the judgment in cause No. 8171 in the District Court 
of McCurtain County, State of Oklahoma on the 13th 
day of August, 1931, upon which there is due the sum 
of $36,765.16, together with 6 c /o interest thereon from 
August 13, 1931 until paid, and the Secretary of the 
Interior and the Department of Interior and the Com¬ 
missioner of the Five Civilized Tribes and D. Buddrus, 
disbursing agent for the Commissioner of the Five 
Civilized Tribes, be ordered and directed to pay said 
judgment out of the proceeds from the sale of oil and 
gas and casing-head gas derived from the lands herein 
described and the said Secretary of Interior, Commis- 
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sioner of Five Civilized Tribes, and D. Buddrus, cashier, 
be further ordered and directed to pay to said H. E. 
Ledbetter, trustee as aforesaid, the 40% of the pro¬ 
ceeds from the sale of all oil, gas, and casing-head 
royalty derived from the SW 1 /^ of NE 1 /^ of SW X A, 
Section 15, Township 4 South, Range 2 West, from 
January 1, 1928 until the second day of September, 
1939, amounting to the sum of $1849.84”. 

With respect to the trial court in the Eastern District of 
Oklahoma allowing interest on the McCurtain County judg¬ 
ment, and thereafter our trial court specifying that interest 
should be paid not alone on the McCurtain County judg¬ 
ment, but also on the sum of $1849.84 from September 19, 
1938 until paid, it is of interest to examine the general Fed¬ 
eral statute, and our local Code statute, which provide for 
the payment of such interest: 

Title 28, Section 811, U. S. C. A. provides: 

' “Interest shall be allowed on all judgments in civil 
causes, recovered in a district court, and may be levied 
on by the marshal under process of execution issued 
thereon, in all cases where, by the law of the State in 
which such court is held, interest may be levied under 
process of execution on judgments recovered in the 
courts of such State; and it shall be calculated from the 
date of the judgment, at such rate as is allowed by law 
on judgments recovered in the courts of such State.” 

The District of Columbia Code, 1940 Edition, Title 28, 
Sec. 2707 provides: 

“In an action in the District Court of the United 
States for the District of Columbia to recover a liqui¬ 
dated debt on which interest is payable by contract or 
by law or usage the judgment for the plaintiff shall 
include interest on the principal debt from the time 
when it was due and payable, at the rate fixed by the 
contract, if any, until paid.” 
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Furthermore, appellee respectfully submits that in a pro¬ 
ceeding in the nature of mandamus, the courts of the District 
of Columbia should not concern themselves with the quantum 
of judgments obtained in the Eastern District of Oklahoma. 
To do otherwise would amount to giving consideration to a 
collateral attack on this foreign judgment. Again, this would 
raise the question of the quantum of the judgment for the 
first time in a collateral proceeding in this District. It does 
not appear that the question of interest at any time "was 
raised throughout the entire history of the Lee case. As a 
matter of fact, the decree in the Lee case, as signed by Judge 
Rice, bears the notation “approved as to form, Charles N. 
Champion, Asst. U. S. Attorney for Plaintiff, U. S. A.” (Ex. 
5, Appellee’s App. p. 25). 


V. 

Appellant Cannot Raise Now Question of Adequacy of 
Funds to Meet Judgment. 

The complaint in this cause alleged (Appellant’s App. 4) 
that a sum in excess of $80,000.00, representing oil and gas 
royalty in the lands in question, was being held by the Sec¬ 
retary of the Interior, his assistants and subordinates. The 
Appellant in answer to this averment (Appellant’s App. 
18, Par XI) admitted that all royalties thereunder were paid 
to the Superintendent for the Five Civilized Tribes, sub¬ 
ordinate officer of the Department of the Interior. There was 
no denial in any respect as to the specific amount alleged by 
the appellee to be in the possession of the Interior Depart¬ 
ment. However appellant refers in his brief to a so-called 
denial of appellant’s averment as to the sum of $80,000,000. 
The denial (Appellant’s App. 23, Par. 34) is a catch-all 
reading as follows: 

“The defendant denies each and every allegation in 
the complaint not herein admitted, controverted or 
specifically denied”. 
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In his amended answer, the appellant alleged for the first 
time—the question apparently never theretofore having 
been raised in the long history of this litigation—that on 
January 16,1928, (Italics ours) he had in his custody only 
$35,514.99 of royalties from the homestead lease (Appel¬ 
lant’s Append. 71). It is to be noted that the amended answer 
of the Secretary of the Interior, for some curious reason, 
fails to disclose just -what amount he had on hand at the 
time the amended answer was filed. The amended answer is 
silent as to the amount on hand at any time after the given 
date in 1928. 

However, in considering the amounts received by the In¬ 
terior Department in the form of gas and oil royalties from 
the homestead tract in question, attention is first directed 
to the Carter County judgment of January 16,1928 (Appel¬ 
lant’s App. 27), which, in part reads as follows: 

‘ ‘ The court further finds upon the cross petition filed 
herein by Robert E. Lee against the plaintiff, Nellie 
Stechi, that he, the said Robert E. Lee, is entitled to 
recover a judgment against Nellie Stechi in the sum 
of $30,791.80, being forty percent of the royalty oil 
produced and sold from the 

Southwest quarter of the northeast quarter of 
the southwest quarter of Section 15, Township 4 
South, Range 2 West, 

and which royalty oil was produced and sold during 
the years 1921, 1922, 1923, 1924, 1925, 1926, and 
1907 * * *»> 

Attention next is directed to the finding of fact No. 5 in 
the Lee case, as signed September 7, 1938, by Judge Rice 
of the District Court for the Eastern District of Oklahoma, 
which in part reads as follows: (Ex. 6, Appellee’s App. p. 
25) 

“The oil and gas royalties derived from the ten acres 
of the homestead allotment involved in this action were 
paid by the producing lessees to the Superintendent for 
the Five Civilized Tribes until the 1st day of January, 
1931, as to oil, and until January 1,1933, as to gas. At 
the time of the trial of the suit in the District Court of 
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Carter County, Oklahoma, 40% of this royalty 
amounted to $30,791.80, 40% of the royalty from said 
oil and gas from the 1st day of January, 1928, as pro¬ 
vided in the judgment in the District Court of Carter 
County, Oklahoma, to the date of the Sheriff’s deed 
subsequently issued on the 2nd day of September, 1931, 
amounts to $1,994,93. * * 

Next, reference again is made to the judgment as entered 
by Judge Kice in the District Court of the United States for 
the Eastern District of Oklahoma, which heretofore has been 
set forth, which provides for payment of $36,765.16 with six 
per cent interest from August 13, 1931 until paid, and in 
addition thereto, the sum of $1849.84 with 6% interest from 
September 19,1938. 

Appellee is at a loss to understand why the United States 
waited thirteen years—or until this litigation had reached 
the District Court of the United States for the District of 
Columbia—to make any assertion with respect to the inade¬ 
quacy of funds on hand to pay these judgments. Even now 
the appellant declines to disclose what he has on hand for 
that purpose, and rests his contention on asserted figures 
as of the year 1928. 

Possibly the answer with respect to this money question 
is to be found in Exhibit F of Appellant’s amended answer 
(Appellant’s App. 74). This consists of a table with regard 
to royalties, which shows that disbursements from the home¬ 
stead tract were made during the period beginning June 23, 
1919 and ending Jmuary 16, 1928 of $ 48,711.40 (Italics 
ours). There is nothing in this table to show when and to 
whom these disbursements were made. However, if the 
appellant, his predecessors in office, and his agents and sub¬ 
ordinates, have been disbursing funds from the tract which 
the United States Circuit Court of Appeals for the 10th 
Circuit has held to be unrestricted since the death of Ledcie 
Stechi in 1923, then those disbursements during the assigned 
period prior to 1931, and any disbursements that have 
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been made since have been made at the peril of the appel¬ 
lant. 

Throughout this long litigation the gas and oil royalties 
proceeding from the homestead tract should have been im¬ 
pounded by the Secretary in an account separate and dis¬ 
tinct from the so-called surplus account. Not a penny of this 
should have been touched. Whatever the total of these dis¬ 
bursements has been throughout the years, it is respectfully 
submitted that it need not concern this Court at this stage 
of the proceedings because it is elementary that when one 
holds two funds, one of which he is at liberty to use for of¬ 
ficial purposes, and the other which he must keep intact, the 
law contemplates that in making any expenditures he is 
deemed to have drawn on those moneys properly allocated 
for that purpose. The law always presumes that public of¬ 
ficials will do their duty. Therefore, any disbursements made 
by the Secretary of the Interior should be charged against 
the funds derived from the surplus allotment, and could not 
be charged against funds derived from the homestead allot¬ 
ment, because as hereinbefore pointed out, the homestead 
funds, since the death of Ledcie Stechi, never were con¬ 
trollable by the Secretary of the Interior. 

And, the general rule seems to be that the illegal diversion 
of funds on the part of public officials is not a defense in an 
action sounding in mandamus to compel payment. See State 
of Wyoming ex rel. Robertson Investment Co. v. Patterson, 
—Wyo.—, 38 P. (2d) 617, 98 A. L. K. 428, Anno. P. 457-8-9. 
The divers judgments in this cause have the force and effect 
of impressing an equitable lien in favor of Lee and his as¬ 
signs as against these funds in the hands of the Secretary 
of the Interior. U. S. ex rel. Warren v. I ekes, 64 App. D. C. 
27. It was the duty, therefore, of appellee, to keep these 
funds intact pending the termination of this litigation. 
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VL 

Trial Court Correctly Awarded Judgment on Pleadings. 

There remains only one other contention of the appellee 
that requires answer. That is the claim that the District 
Court of the United States for the District of Columbia er¬ 
roneously granted judgment on the pleadings for $1849.84, 
although the amended answer alleged that the amount due 
was only $1616.77. This figure represented 40% of the oil 
and gas royalties for the period between January 1,1928 and 
September, 1931. Appellee herein elected to move for judg¬ 
ment on the pleadings because of his conviction hereinbefore 
set forth in detail that the Courts of the District of Colum¬ 
bia could not entertain a collateral attack on the amount of 
a judgment rendered by the District Court for the Eastern 
District of Oklahoma and affirmed by the United States Cir¬ 
cuit Court of Appeals for the Tenth Circuit. 

CONCLUSION. 

WHEREFORE, the premises considered, appellee re¬ 
spectfully represents that the judgment of the lower court 
should be affirmed. 
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APPENDIX. 

The full text of the stipulation below, making provision 
for the use on the part of either party of the transcript of 
record in the case of United States v. Lee, et al, 108 Fed. 
(2d) is as follows: 

‘‘Be it herewith stipulated between counsel for the 
plaintiff and counsel for the defendant that there be 
considered as present in the record the printed trans¬ 
cript of record in the case of United States 1. Lee, et al, 
108 Fed. (2d) 936, and that any portions of said record 
be made available without proof by either plaintiff or 
defendant, subject to the usual rules governing admis¬ 
sibility”. 

The following are the pertinent excerpts from the Lee 
record: 

Ex. 1. Page 60, “Amended Bill of Complaint”. 

“Comes now the plaintiff, The United States of 
America, by its solicitors W. F. Rampendahl, United 
States Attorney for the Eastern District of Oklahoma, 
and Philas S. Jones, Assistant United States Attorney 
for said district, and acting on the authority of the 
Attorney General of the United States and at the re¬ 
quest of the Secretary of the Interior of the United 
States, and for and in behalf of its Indian wards, 
Sezzarine Lewis, an adult, and Kelsey Samuel, Gardner 
Samuel, Aaron Nelson Samuel, and Ozella Samuel, 
minors, all of them are full-blood Choctaw Indian citi¬ 
zens and members of the Five Civilized Tribes, and with 
leave of the court first had and obtained, files this its 
amended bill of complaint against said defendants 
Robert E. Lee, *** ” 


) 

. 
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Ex. No. 2, Page 296: 

“Notice of Appeal to the United States Circuit Conrt 
of Appeals for the Tenth Circuit. 

“Notice is hereby given that the United States of 
America plaintiff above named, hereby appeals * * 

Cleon A. Summebs, 

U. S. Attorney for the Eastern 
District of Oklahoma, 
Muskogee, Oklahoma. 

Charles N. Champion, 

Ass’t. U. S. Attorney for the 
Eastern District of Oklahoma, 
Muskogee, Oklahoma. 

W. F. Semple, 

Attorney for the Restricted 
Indian Heirs at Law of Nellie 
Stetchi, deceased, 

Tulsa, Oklahoma. 

“Filed in the United States District Court December 
13, 1938”. 

Ex. 3, Page 292. 

“It is therefore Ordered, Adjudged and Decreed by 
the Court that the plaintiff, United States of America, 
recover nothing herein in its favor of for and on behalf 
of Sezzarine Lewis, an adult, and Kelsey Samuel, 
Gardner Samuel, Aaron Nelson Samuel and Ozella 
Samuel, minors, * * 

Ex. 4, Page 294. 

“It is further adjudged and decreed that H. E. Led¬ 
better trustee, do have and recover judgment confirm¬ 
ing the judgment in cause No. 14,648 in the District 
Court of Carter County, State of Oklahoma on January 
16,1928, and the judgment in cause No. 8171 in the Dis¬ 
trict Court of McCurtain County, State of Oklahoma 
on the 13th day of August, 1931, upon which there is 
due the sum of $36,765.16, together with 6% interest 
thereon from August 13, 1931 until paid, and the Sec- 


25 


retary of the Interior and the Department of Interior 
and the Commissioner of the Five Civilized Tribes, and 
D. Buddras, disbursing agent for the Co mmi ssioner of 
the Five Civilized Tribes, be ordered and directed to 
pay said judgment out of the proceeds from the sale 
of oil and gas and casing-head gas derived from the 
lands herein described and the said Secretary of In¬ 
terior, Commissioner of Five Civilized Tribes, and D. 
Buddrus, cashier, be further ordered and directed to 
pay to said H. E. Ledbetter, trustee as aforesaid, the 
40% of the proceeds from the sale of all oil, gas and 
casing-head gas royalty derived from the SW^4 of 
NE}4 of SW 14 , Section 15, Township 4 South, Range 
2 West, from January 1, 1928 until the second day of 
September, 1931, amounting to the sum of $1849.6i 
“It is further ordered that any funds which have 
been paid to the said Superintendent of the Five Civi¬ 
lized Tribes or Secretary of the Interior since Septem¬ 
ber 2,1931, for oil and gas or casing-head gas derived 
as royalty from said land, be paid to EL E. Ledbetter, 
trustee. * * •” 

Eugene Rice, Judge. 

Ex. 5 Approved as to form 

“Charles N. Champion, 

Ass’t. U. S. Attorney for Plaintiff TJ. S. A. * • V* 

Ex. 6. Page 279. 

“ (5) The oil and gas royalties derived from the ten 
acres of the homestead allotment involved in this action 
were paid by the producing leases to the Superinten¬ 
dent for the Five Civilized Tribes until the 1st day of 
January, 1931, as to oil, and until January 1, 1933, as 
to gas. At the time of the trial of the suit in the District 
Court of Carter County, Oklahoma, 40% of this royalty 
amounted to $30,791.80,40% of the royalty from said oil 
and gas from the 1st day of January, 1928, as provided 
in the judgment in the District Court of Carter County, 
Oklahoma, to the date of the Sheriff’s deed subsequently 
issued on the 2nd day of September, 1931, amounts to 
$1,944.93. * • •” 




